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Editorial A sparkle on the road back to immunity? 
As we all start considering personal and business roadmaps back to normality, our Rural Services team has 
been busy supporting and advising our clients. Given the struggle some sectors are seeing, we’re thankful our 
work levels have remained high, and from our perspective, the rural market appears to be very active. A lot of 
off-market transactions have crossed our desks, neighbours have been doing handshake deals with neighbours, 
and other clients have had time to put succession plans in order. 

The ‘country house with land’ market is quieter than this time last year, when we saw the initial exodus from city 
to country living. However, this workstream has been replaced by many agricultural land transactions which 
appear to be taking place as a result of families having had time over the past year to consider their strategies. 
Agricultural tenancies and strategies with tax planning have also kept us busy.

We welcome a new solicitor, Louise Williams, to our Rural Property team this spring. We are now large enough a 
team to offer trainee seats for aspiring agricultural lawyers. Harry Jones is our first trainee to do dedicated Rural 
Services seats with us, and in this newsletter Harry describes a trainee’s ‘day in the life’ with Philip Whitcomb 
and his Rural Private Wealth team. Harry is now sitting with me and the Rural Property team, and we hope to 
offer training paths to future generations of aspiring agricultural lawyers with a real interest in the rural sector.

Vineyards are certainly a hot topic at the moment. We’re seeing various transactions cross our desks, and in this 
newsletter you can read about our involvement with Louis Pommery sparkling wine! We’ve all been raising a 
glass to Philip Whitcomb, who’s just released his first book on ‘Farming Partnerships’ – a must read for anyone 
working with farming clients. You can read all about Philip’s book later in this newsletter.

Plus, Anita Symington considers the legal practicalities of working a farm in the current shifting legislative 
environment, and Katherine Maxwell outlines what employers need to consider now the Government’s furlough 
scheme is coming to an end.

And finally, we’d like to introduce Senior Associate Will Bond, who writes about wellbeing in farming. Will is 
becoming more involved with Rural Property work, so many of you may get to meet him in the months and 
years to come. He’s also been hosting mindfulness sessions for us at Moore Barlow LLP over the past year, and 
his insights on the impact of poor mental health in farming is an unexpected and interesting read. We plan to 
include more from Will in future issues. 

We hope this edition gives you a flavour of the rich variety of topical legal matters we advise our clients and their 
advisers on.  

Please contact me or anyone mentioned in this edition if you need more information, advice, or to discuss any 
plans you have that may require legal input. We look forward to working with you and continuing to support you, 
your families and your businesses.

All the best

Sarah Jordan | Partner 023 8071 8082

sarah.jordan@moorebarlow.com
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planning permission for your property or its 
title,  restricting or prohibiting holiday 
accommodation use.

• Letting agents
Consider appointing a professional letting 
agent to advertise the property on your 
behalf and manage the bookings. 

• Terms and conditions
If you opt to manage the property yourself, 
take professional advice on your booking 
contract and terms of use. If you appoint an 
agent, they’ll take care of much of 
this for you. 

• Maintenance
Properties with a regular turnover of 
holidaymakers are likely to suffer more wear 
and tear than those let to a longer-term 
tenant. Consider money you need to put 
aside for maintenance and repair. 

If you’re considering letting a property and 
would like advice, please do get in touch. 
Meanwhile, fingers crossed for holidays with 
friends and family this summer!

Richard Hughes | Partner

020 3962 5855

richard.hughes@moorebarlow.com 

Home is where the 
holiday is
The Government’s indicative roadmap out of 
lockdown has prompted a boom in both UK 
and foreign holiday bookings, with the BBC 
reporting earlier this year that enquiries for 
UK holiday cottages were up by 300%. 
However, many still suspect that booking a 
UK holiday this summer might be a safer 
bet than an overseas trip. 

News that self-catering holiday accommo-
dation in the UK is in short supply might 
prompt those who own second homes, or 
farms and estates with cottages, to speed 
up plans to enter the holiday accommoda-
tion market. 

If you’re thinking about letting a property as 
a holiday rental, what should you consider? 

• The mortgage
Check the terms of any mortgage over the 
property and whether the lender’s consent 
is required for the property to be let as 
holiday accommodation. If such use is 
prohibited you may need to re-mortgage. 

• Health and safety
Before your property can be rented, there 
are multiple health-and-safety compliance 

issues to consider, such as ensuring fire 
safety compliance (including a fire-risk 
assessment and appropriate smoke-alarm 
systems), ensuring gas and electrical safety 
compliance and making sure the furniture is 
fire-retardant. Some high-risk items, such as 
climbing-frames, trampolines, canoes or 
ponds, may need to be fenced off and 
made inaccessible rather than left available 
for use, which could risk a personal 
injury claim. 

• Cleaning
More than ever, guests will be concerned 
about cleanliness, therefore careful thought 
needs to be given to coronavirus 
deep-cleaning procedures.

• Insurance
You’ll need to get speciality insurance 
because a domestic insurance policy isn’t 
sufficient for a holiday let. You may also 
need employer’s liability insurance to cover 
gardeners or cleaning staff.

• Council tax
Generally speaking, if a property is let for 
more than 20 weeks or 140 days per year, it 
will be subject to business rates rather than 
domestic council tax.

• Planning and title
Check there are no restrictions in the 
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supply between me and the 
property owner? 

If you answered ‘no’ to any of these 
questions you should get in touch with one 
of our team, who can recommend how to 
document these arrangements 
appropriately for you.

Unfortunately, some of our clients have 
recently been caught out supplying polluted 
water to a private house, which is why it’s 
vital that as a landowner you ensure any 
arrangement for water is documented. 
Within the documentation you can set out 
the exact arrangement for the supply, and 
disclaim any liability for the quality of 
the water.

disorder (PTSD), loneliness, and rural 
isolation.  

The healing outdoors
To raise awareness of the link between 
mental health and farm safety, the Farm 
Safety Foundation also run an annual ‘Mind 
Your Head’ week in February each year. 
And, fittingly, this year’s Mental Health 
Awareness Week (10–16 May) is centred on 
nature and the mental health benefits of 
sharing the natural environment. The week 
provides an opportunity for everyone to talk 
about different aspects of mental health and 
the help and advice that’s available. Free 
advice all year round is provided by Mind, 
The Samaritans and AHDB.

William Bond | Senior Associate

020 3929 6467

william.bond@moorebarlow.com 

Farmers, mind your head
In 1964 Bob Dylan sang ‘The Times They 
Are A-Changin’ and today this song holds 
particularly true for rural life and the farming 
sector. These areas have seen incessant 
cutting of subsidies, Brexit, and changes in 
the law that have not only required changing 
practices but have impacted incomes too. 
There’s also greater pressure to diversify in 
order to survive, as many face uncertainty 
about the post-Brexit future.

These enormous stressors affect the 
wellbeing of us all – and farmers especially. 
Sadly, the consequences of poor mental 
health in farmers is reflected in the number 
of farming suicides, as well as injuries 
incurred on farms. Official statistics state 
there were 83 suicides in 2018 amongst 
people working in agriculture and related 
trades in England and Wales. 

Biggest threat to the industry  
Mental health is a serious issue for every-
one, including farmers and stock-workers. A 
recent report by the Farm Safety Foundation 
suggested mental-health issues among 
farmers are of increasing concern: the 
report found that 84% of farmers under 40 
believe poor mental health to be the biggest 
problem facing the industry – up from 
81% in 2018.

The report also found that 85% of young 
farmers believe there’s a link between 
mental health and the overall safety of 
farms. With farming continuing to have the 
poorest safety record of any UK occupation, 
this is of obvious concern.

According to the Farm Safety Foundation, 
threats to farmers’ mental health include 
‘smiling depression’ (someone who masks 
their symptoms), post-traumatic stress 

Rebecca Langmead | Associate

023 8071 8191

rebecca.langmead@moorebarlow.com 

Is it something  
in the water?
When we buy and sell rural properties on 
behalf of clients, the topic of water supply 
frequently crops up – it is, after all, key to 
most land transactions. However, if you’re a 
landowner and supplying water privately to 
other people’s properties, you should ask 
yourself the following:

•   Do I know where my water is 
sourced from? 

•   Do I know all the properties it’s 
supplied to? 

•   Is there anything in place which formally 
documents the arrangement for the 
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your business needs now so any redundan-
cy processes can be well planned for and 
managed, thereby avoiding unfair dismiss-
al claims. 
• Be prepared to receive an influx of 
flexible-working requests from employees 
who don’t want to return to the old ways of 
working, and consider whether your 
business can adapt to more flexible ways 
of working. 
• Anticipate employee fears about how safe 
and Covid-secure the office is. 
• Consider whether you want to implement 
a vaccine policy, and if you do, what that 
policy should be.
• Many employees may be coming out of 
lockdown, having not worked for months. 
Returning to work after an enforced period 
of inactivity may be a stressful prospect, 
and some may be feeling extremely 

Right road back  
to the office
The Government’s roadmap out of the 
current lockdown has undoubtedly been 
welcome news for employers, who can 
now start planning to reopen their 
businesses and bring their employees 
back to work. However, when putting 
these plans in place, there are many 
issues to consider, some of which we’ve 
outlined below:

• With the furlough scheme coming to an 
end on the 30 September 2021, consider 
whether your business has enough work 
for those currently on furlough as well as 
any staff working part-time on flexible 
furlough. If your business needs to reduce 
its headcount, you should start reviewing 

anxious– psychologists call this “re-entry 
anxiety”. Consider how best you can 
manage the return of your staff and 
support their mental wellbeing. 

Effective communication and good 
planning are the key to a successful 
transition from home to the workplace. No 
matter what sector you work in, we’re 
advising all businesses to begin formulating 
plans for bringing employees back now. If 
you have any questions on the issues 
covered here or any other employment 
issues, the employment team at Moore 
Barlow is happy to help. 

Katherine Maxwell | Partner

023 8071 8094

katherine.maxwell@moorebarlow.com 

by a solicitor. Under the Land Registration 
Act 2002, a lease of over seven years 
granted out of either an unregistered or 
registered title is itself registrable as a new 
leasehold title. The Legal Services Act 2007 
makes it a criminal offence for a “reserved 
legal activity” to be carried out by a person 
neither authorised nor exempt. The six 
categories of reserved activities include 
reserved instrument activities which cover, 
amongst other preparation of instruments or 
transfers, preparation of leases and lodging 
documents at the Land Registry. 

For FBTs but not tenancies under the 
Agricultural Holdings Act 1986, there’s an 
exemption for Fellows of the CAAV and 
Fellows and Members of the RICS to draft 
FBTs. This authorisation would cover 
drafting a fixed-term FBT for over three 
years but not lodging it at the Land Registry 
or dealing with the Stamp Duty Land Tax 
return. It doesn’t cover deeds relating to 
1986 Act tenancies, such as a deed of 
surrender or variation, or commercial lettings 
under the 1954 Act. 

There are several good standard precedents 
for Farm Business Tenancies prepared by 
industry bodies, and which are used widely. 
Given the freedom of contract, however, for 
FBTs, which is part of their appeal, it’s 
important that any draftsman considers the 
individual circumstances of every case and 
has a sound understanding of basic 

common law principles such as forfeiture. 
Such agreements don’t have the backup of 
the incontestable Notices to Quit regime 
under the 1986 Act, including the Notice to 
Pay or a Notice to Remedy Procedure. It is 
therefore vital to have a well-drafted 
forfeiture clause into which there’s been 
legal input. 

It’s also possible that some of these 
precedents are drafted before contempla-
tion of the new ELMs regime and will not 
cover matters such as delinking and one-off 
capital payments, which have been 
discussed in other articles. Even quite 
short-term agreements could be impacted 
as the one-off capital payments to tenants 
are envisaged in the next couple of years. 
Moreover, many of the activities envisaged 
as qualifying under ELMs could breach 
standard agricultural-user clauses and this 
will also need to be considered when 
drafting a new FBT. 

Whether you are a tenant or landlord, if 
you’re entering into a farm business tenancy 
agreement and would like advice, do get 
in touch. 

Anita Symington  | Consultant

020 3910 1327

anita.symington@moorebarlow.com 

Farm Business Tenancies: 
who drafts what for whom?
When drafting a farm business tenancy, it’s 
easy to get confused as to which docu-
ments a solicitor prepares and which ones a 
land agent can prepare. 

From a tenant’s point of view, generally 
speaking, the longer the term, the greater 
the need for a landlord’s title to be investi-
gated by a solicitor  – almost as if it were a 
purchase. It’s always important to check the 
covenants on the landlord’s title for any 
restrictions the tenant’s use and enjoyment 
of the land, for the existence and position of 
pipelines, for rights of way and other 
easements, and for other matters affecting 
the title such as mortgages of the Land-
lord’s title. 

Our Litigation team recently helped a tenant 
who’d agreed a long-term farm business 
tenancy (FBT) with a landlord, without legal 
advice. When the landlord defaulted on their 
mortgages, the two banks pressed 
possession proceedings against the tenant. 
Fortunately, we were able to agree a 
settlement with the banks for the tenant. 
Whether landlord or tenant, more than ever 
this is a time where legal review is needed. 

Under the Law of Property Act 1925, leases 
of land for a term longer than three years 
must be in the form of a deed, and prepared 
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The SFI is the first of the three schemes to 
be piloted, and Defra published details of 
this on 10 March, with the pilot open from 
15 March. The scheme itself will be 
launched in mid-2022, and will reward 
actions taken to manage land in an 
environmentally sustainable way. Initially 
open to BPS recipients, it will eventually 
become open to all farmers, even those not 
currently in agri-environment schemes. With 
the first cuts in BPS imminent, it will help 
bridge the funding gap.

There will be separate provisions for national 
parks and SSSIs. To allow farmers to leave 
the sector, a lump-sum exit scheme is 
proposed, whereby some farmers may 
receive a lump sum payment in place of 
direct payments – whether under the BPS 
or delinked payments (which they would 
have been entitled to in the remainder of the 
transition period). Defra says it intends to 
offer this in 2022, but a consultation is 
planned for 2021, therefore tenants contem-

plating surrendering tenancies are quite 
likely to hang on for that payment. 

In 2024, BPS will be replaced by delinked 
payments, and it won’t be necessary to 
farm the land to receive them, so effectively 
they’ll become a pension in the hands of the 
party (including a tenant) entitled to BPS at 
the chosen date. Again, there will be consul-
tation on this. 

The Environment Bill and 
conservation covenants
At the time of writing, the Environment Bill, 
introduced in January 2020, remains in 
report stage in the House of Commons, its 
progress slowed by other legislation. The Bill 
will cover improving the natural environment, 
regular reporting on environmental protec-
tion, a new Office of Environmental 
Protection and the protection of air and 
water quality.  It also introduces the concept 
of environmental improvement plans – such 
as the 25YEP published in 2018 and 

Working a farm in a 
shifting environment
In November last year – following passing of 
the Agriculture Act 2020 (discussed in the 
last edition of Rural News) – Defra published 
The Path to Sustainable Farming: an 
Agricultural Transition Plan 2021-2024. This 
plan is to reduce and then stop direct 
payments between 2021 and 2024 and 
introduce the environmental land manage-
ment approach to agri-environmental 
schemes and animal welfare schemes. 

As the Basic Payment Scheme (BPS) is 
phased out, farmers will receive payment for 
delivering public goods, principally of 
environmental benefit. All BPS recipients will 
see their payments reduced by at least half, 
and larger reductions of up to 70% for those 
in the payment band over £150,000.00

The saving will be redirected into country-
side stewardship, which will remain open 
until 2023 (for final agreements starting June 
2024). From 2024, the new ELMs (Environ-
mental Land Management scheme) will 
come into effect, with its three components, 
which are as follows: 
• The Sustainable Farming Incentive (SFI) for 
those with an existing environmen-
tal agreement
• Targeted natural recovery schemes
• Large scale landscape recovery.

Payment Band 2021 2022 2023 2024

Up to £30,000 5% 20% 35% 50%

£30-50,000 10% 25% 40% 55%

£50-150,000 20% 35% 50% 65%

Over £150,000 25% 40% 55% 70%
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devise complex “successor legislation” 
clauses to cover new schemes, but few 
we’ve seen would cover the proposed 
ELMs concept, which will cover more than 
traditional agriculture and the concept of 
delinking. Many of the works for which 
payments will be made will not be “agricul-
tural”, within the definition of the 1986 or 
1995 Acts or for tax legislation.

Consequences of non-agricultural use
The actual definition of agriculture still needs 
addressing, especially in relation to forestry 
(not within the definition of agriculture, 
particularly with the current emphasis on 
tree planting), rewilding where the land may 
not be being used in a business, energy 
crops and some of the ELMs schemes. 
Under an Agricultural Holdings Act (AHA) 
tenancy, agricultural user covenants will be 
strictly construed, and that substantive 
diversification can result in conversion of the 
AHA tenancy to a business tenancy under 
the LTA 1954. FBTs permit greater diversifi-
cation if use of the notice condition is 
satisfied. The test is still primarily agricultur-
al, but the test has to be satisfied only at the 
commencement of the term. 

Overall, much work remains in developing a 
modern agricultural-tenancy regime suited 
to the new agricultural support and 
land-management proposals, and in 
providing effective guidance for our clients. 

Is tenancy itself out of date?
Many farms are still operating under 
antiquated tenancy agreements, and even 
oral agreements. These are completely 
ill-suited to modern agricultural practices 
and diversification, let alone the new regime 
under ELMs and the requirements of many 
modern estates to regain part of the holding 
for development or non-agricultural use. It’s 
time to dust off the old agreement and ask 
the following: 
• Do provisions exist covering delinked 
payments and new funding under ELMs?
• Are there requirements for tenants to 
obtain a landlord’s consent to entry into 
financial support schemes?
• What is the user covenant, and will ELMs 
breach it?
• Can a landlord refuse consent to diver-
sification?
• Is there a danger of the tenancy ceasing 
to be agricultural?
• Is there scope for joint ventures with the 
tenant particularly on environmen-
tal projects?
• Would a partnership, JV or share-farming 
arrangements suit the parties more?
• Fundamentally, is the tenancy still an 
appropriate vehicle for the 21st Century 
farm or estate?

Anita Symington  | Consultant

020 3910 1327

anita.symington@moorebarlow.com 

‘biodiversity net gain’ – plus the introduction 
of a new type of agreement, the conserva-
tion covenant.

Conservation covenants are agreements 
between a landowner and a responsible 
body – usually a local authority – which are 
registrable as local land charges and will 
bind the land. A ‘landowner’ in this context 
is the owner of the freehold, or a tenant with 
an initial term of over seven years (effectively 
only now an FBT). The agreement to qualify 
requires a landowner or responsible body to 
do something on the land and have a 
conservation purpose intended to be for the 
public good. 

Points to consider include whether tenancy 
agreements should seek to bar tenants from 
entering them without the landlord’s 
consent, as well as the effect on a mortgag-
ee because their existence could potentially 
devalue the land concerned. There could 
also be an impact on tax status for APR, 
which will be of particular concern to 
mortgagees. There’s a suggested process 
for discharge and notification, but there are 
bound to be a number of issues for 
practitioners to be aware of.

Practical drafting  
issues ELMs
Most tenancies have no provisions relating 
to agricultural support schemes or standard 
BPS clauses. Practitioners have tried to 
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“Many professionals will be familiar with 
partnerships and how they work but few will 
truly understand the nuances and complexi-
ties of a farming partnership. With high 
values of land and an increasingly elderly 
farming population, the risk levels for 
advising in this area of law continue to 
increase significantly.”

A Practical Guide to the Law of Farming 
Partnerships is available to order from 
lawbriefpublishing.com

Philip Whitcomb | Partner

01590 625808

philip.whitcomb@moorebarlow.com 

A widely respected lawyer in his field, Philip 
has extensive knowledge and experience of 
estate planning in all its aspects, particularly 
in relation to farmers, landed estate owners 
and farming partnerships. The Legal 500 
declares that Philip’s “knowledge of will, 
trust and partnerships as they relate to our 
agricultural clients makes him one of the top 
people in the country”, and describes as 
“exceptional” his draft of wills, deeds and 
particularly partnership agreements.

Philip says his new book endeavours to help 
farming partnership practitioners keep 
abreast of the issues and recognise all the 
key intricacies surrounding farming 
partnerships.

Partner pens top farming 
partnerships guide
Moore Barlow partner Philip Whitcomb’s 
new book is set to become the definitive 
legal guide for farming partnerships in 
England and Wales. 

A Practical Guide to the Law of Farming 
Partnerships explores the myriad of legal 
issues faced by farming families, and covers 
numerous aspects of farming partnerships, 
including the need for commerciality and 
succession planning. The book is full of 
practical examples, guidelines and strate-
gies to help and support people involved in 
advising on farming partnerships. 

debts. But the new CIGA regulations forbid 
suppliers of any size from ending contracts 
due to insolvency once an insolvency 
process has started and until it formally 
ends. Nor can it require the payment of any 
pre-insolvency debts as a condition for 
continued supply.

Supply contracts usually include the right for 
a supplier to end the contract if the 
customer enters a state of financial distress. 
The new CIGA not only removes this right 
but also applies the Act to any contract 
where the insolvency period started after 26 
June 2020. 

Suppliers are also unable to exercise any 
termination right arising before the insolven-
cy process, and cannot impose other 
restrictions due to the insolvency.

What should I do as a supplier?
• Know your customers. When monitoring 
your customers’ financial position, be more 
vigilant than ever when looking for signs of 
financial distress. Be prepared to terminate 
a contract early before any insolvency 
procedure begins, as this can help mitigate 
against the new CIGA. 

CIGA’s unexpected 
(supply) chain of events
Recent changes to insolvency law have 
had a major impact on supply chain 
contracts across the industry, with 
increased risks for all suppliers. Here, 
John Warchus outlines the practical steps 
suppliers should take to ensure firms’ 
contracts are best protected.

The Government has introduced several 
measures to help firms steady the ship in 
these uncertain times. One of these is the 
Corporate Insolvency and Governance Act 
(CIGA), which aims – with a raft of 
changes to how insolvency cases are 
treated – to help company directors 
manage financial instability. 

However, these changes could unfortu-
nately also have a significant adverse 
impact on suppliers that wasn’t intended.

What does the insolvency 
Act change? 
Historically, suppliers have by and large 
stopped delivering goods or services to a 
company in an insolvency process, 
typically to recover payment of previous 

• Spot the small print. New termination 
rights that arise after the insolvency period 
begins (such as non-payment) are not 
restricted under the new rules. Therefore, 
it’s important your contracts are watertight 
and up-to-date to reflect the changing 
landscape. 

• Think ahead. To limit the damage any 
customer-related insolvency event could 
have on your business, consider drafting 
agreements so that each supply is a new 
contract. Alternatively, shorten invoice 
periods or request payments in advance. 

Though the intention behind CIGA is to 
protect businesses in financial distress, 
potentially harsh consequences arise for 
suppliers, who may as a result trigger 
contract-termination rights sooner to avoid 
being caught out if an insolvency period 
begins. It can’t be overstated how 
important it is to have robust contracts in 
place that give suppliers the get-out 
they need.

John Warchus  | Partner

020 8332 8631

john.warchus@moorebarlow.com 
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on the death or retirement of a partner the 
partnership automatically dissolves. Does 
your written agreement take this into 
account? As was seen in the farming case 
of Kingsley v Kingsley (2019) without robust 
documentation in place considerable 
problems can occur for the family left behind 
when a loved one dies. 

8. Are there appropriate mechanisms in 
place to value the assets of the partnership 
on the death or retirement of a partner? This 
is of particular note if land is owned by the 
business. Is the value to be used the value 
shown in the accounts, the agricultural value 
or the open market value? What if there is a 
dispute over the valuation? Following on 
from this, if there is an option for the 
continuing partners to buy out the outgoing 
partner’s share in the business is the 
payment to be made in one go or by 
instalments over several years? 

9. Does the agreement give the appropriate 
delegation authority if a partner suffers from 
mental incapacity? Or put another way, 
does the incapacity of a partner prevent the 
partnership from functioning? Not only is the 
average age of farmers increasing but 
generally farming is a hazardous industry 
and sadly accidents and injuries do occur. Is 
your partnership agreement robust enough 
to deal with these changing family cir-
cumstances? 

10. Do all the partners fully understand the 
partnership agreement? No matter how well 
the partnership agreement is drafted, if the 
parties do not understand what they are 
entering into then it has the potential to fail. 

Time spent considering and preparing a 
partnership agreement is time worth 
spending. There is a tendency to think that 
these agreements are straight forward and, 
since it is family, any issues would be dealt 
with around the kitchen table. Yet they are 
often not that straight forward and part of 
the role of the professional is to challenge 
this view and get the family to consider 
scenarios that they may not have thought 
of, or have considered would arise. 

Philip Whitcomb | Partner

01590 625808

philip.whitcomb@moorebarlow.com 

Is your farming 
partnership fit for 
purpose?
US President Dwight D Eisenhower is 
quoted as saying “farming looks mighty 
easy when your plow is a pencil, and you’re 
a thousand miles from the corn field”. The 
same can be said of a farm partnership 
agreement. 

It may seem a simple straight forward 
document but unless you fully understand 
the farming business in its context and the 
family dynamics of the partners that make 
up the partnership, the agreement itself 
could be a thousand miles away from what’s 
actually happening on the ground. 

Not only is this playing with fire when it 
comes to the availability of Agricultural Prop-
erty Relief and Business Property Relief for 
inheritance tax, but it also raises the risk of 
disagreements that could result in a highly 
expensive legal court case. “Those 
preparing such agreements” commented 
Lord Justice Briggs of the farming case of 
Ham v Ham “will take note of the anxiety, 
expense and delay” that not having a well 
drafted partnership agreement can cause. 

So, what should you look out for in your 
own or your client’s partnership agreement 
to make sure it is fit for purpose? 

1. Starting with the basics, you don’t 
necessarily have to have a written partner-
ship agreement to be in partnership. So, the 
first question must always be; is there a 
written partnership agreement signed by all 
the current partners? If not, are you really 
going to gamble your family’s future on an 
Act of Parliament now over 120 years old? If 
an agreement does exist, make sure the 
accountant, land agent and lawyer 
have a copy.

2. It goes without saying that a farm needs 
land; there needs to be land, be it a barn, 
field or wood, in order to farm it. Yet that 
does not necessarily mean the farming 
partnership has to own the land. The land 
could be let to the partnership, there could 
be a licence for the partnership to occupy 
the land and the partnership could own the 
land. All of these options have implications 

for tax and associated reliefs and also for 
the continuance of the business on the 
death of a partner. Does your partnership 
agreement, accounts and other legal 
documentation accurately reflect the land 
ownership? 

3. Has the partnership paid for improve-
ments to the property? How has this been 
reflected in the partnership agreement and 
the accounts? This is particularly important 
when partnership money has been used to 
make improvements to the property when 
the land itself is owned by one of the 
partners. Examples might include a new 
agricultural building being built on the land 
or a new drainage system being installed on 
the farm. 

4. How are income profits and losses 
divided between the partners? Again, there 
are a number of ways this can be done from 
a straightforward division to reflect the 
capital contributions, to a division in 
accordance with how much work is 
undertaken by a respective partner, to the 
use of preferential shares. The important 
point is that there is a clear note on how 
profits and losses are calculated and how 
they are divided. 

5. It’s not only income profits but capital 
profits that also need to be considered. In 
other words, the increase in value of the 
asset from when it was acquired by the 
partnership. How would the sale proceeds 
be divided if the partnership sold a small 
area of the farm for development 
for example? 

6. Most businesses of more than one 
person will have some sort of management 
process and a degree of delegation. A 
farming partnership is no different. Clearly 
for a partnership of two people, say 
husband and wife, the management 
process and delegation is fairly simple and 
happens without too much thought. Beyond 
that, however, particularly for a partnership 
with multi-generational interests, there is a 
need for thought, consideration and 
adoption within the partnership agreement. 

7. It comes as quite a shock to a lot of 
clients when they realise that without a 
written agreement which specifically 
excludes s33 of the Partnership Act, 1890, 
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transfer this (which is probably more 
straightforward than applying for a 
new licence) 
• ensure any vouchers for tours will be 
honoured by the existing owner or refunded 
by them prior to completion

Charlotte Brackley 
Senior Associate

01483 464254

charlotte.brackley@moorebarlow.com 

A corking purchase!
Rebecca Langmead and I were lucky 
enough recently to buy a small commercial 
vineyard in Somerset for great clients who 
are new entrants into this growing sector. 

The purchase included a small stock of 
sparkling wine of different vintages in various 
different stages of production. Working with 
Dorking-based vineyard specialists 
Vinescapes, we considered a variety of 
issues well beyond the scope of normal 
agricultural enquiries.

If you or your client are considering 
purchasing or investing in a vineyard, you’ll 
need to consider the following as part of 
your due diligence:

Grapes
• identify the type of grapes planted, where 
the rootstock originates, and when the vines 
were established
• calculate the last three years’ yields and 
how many tonnes of grapes were pro-
cessed in each of those years
• obtain records of all chemicals and 

fertilisers
• obtain records of all soil sampling
Wine
• find out who’s responsible for processing 
the grapes and where the bottles in 
store are held 
• work out what stage of production each 
batch has reached and how each batch is 
identified
• obtain the wine maker’s report in relation 
to each vintage and details of the winemak-
ers parameters
• how many bottles are already on sale, by 
whom and on what basis?
Bonded Storage
• consider the transfer of ownership relating 
to the bottles held in bonded storage (ie, the 
secure storage required for products to 
which duty applies)
• obtain details of the Seller’s bonded 
storage certificate – the EPSS (Excise 
Payment Security System) authorisation to 
enable the payment of duty on the stored 
wine to be deferred
Premises 
• obtain a copy of the premises licence for 
the cellar door, as it may be possible to 

the office, but if I have time, I like to go 
down to the quayside in Lymington 
Marina for an hour. I think setting some 
time aside to make sure you get fresh air 
and daylight is vital for a productive 
afternoon. 

14:00–16:45
Philip asks me to draft two Lasting Power 
of Attorneys. LPAs can be either for 
health and welfare or property and 
financial affairs – here I’m doing one of 
each. LPAs operate to give someone of 
your choosing the ability to make 
decisions for you, whether because 
you’ve lost mental capacity or you’d 
simply rather someone else deal with the 
hassle of financial and administrative 
matters. Once drafted, I’ll send these to 
Philip or Malky for approval, and then 
either send them to the client for 
signature or arrange a meeting for 
signature. LPAs are a really good tool for 
people looking to enjoy retirement without 
any administrative hassle, and they offer 
people of all ages peace of mind. 

16:45–17:15 
If I have time, I round up anything done 
during the day and ensure my list of 
matters is up to date with any prog-
ress made. 

17:45
It’s Friday, and in a pre-pandemic world 
we’d all try and head for a drink to end 
the week, but for now it’s back home. 

Trainee corner: A day in 
the legal life
Moore Barlow’s Rural Services team is 
now a leading regional and London team, 
and we want to hear from trainee 
candidates interested in a career in 
agricultural law, so we can bring on the 
next generation of lawyers in this 
niche sector.

Harry Jones is our first Rural Services 
trainee. His family trains racehorses, and 
he first approached us after a ‘point-to-
point’ we sponsored, which his family 
won. Harry realised he could combine his 
rural background with professional 
studies in law. 

Harry currently sits with Sarah Jordan and 
the Rural Property team in Richmond and 
Southampton, but here he describes his 
experience on a typical day with Philip 
Whitcomb and the Private Wealth team in 
our Lymington office. Once he’s complet-
ed his other compulsory training seats, we 
hope Harry will qualify into our Rural 
Services team – we certainly think he’s 
one to watch out for! 

08:45
Arrive at the office and collect a coffee on 
the way to my desk. Consult my list of 
ongoing matters and decide with my 
supervisor, Malky, which ones to 
tackle today. 

09:00–11:00
Start an annual review of a trust file. These 
reviews must be completed for discretion-

ary trusts to ensure trustees are fulfilling 
their duties regarding the monitoring of the 
trust. This means documenting any 
substantive changes to the trust over the 
previous year, writing to the trustees and 
drafting trustees’ minutes. I’ll then send any 
documents to the fee-earner in charge of 
the file, to approve the documents. 

11:00–12:00 
My first drafting exercise of the day. Philip 
asks me to draft a deed of retirement and 
appointment of a trustee. This document 
operates to retire one of the trust’s trustees, 
as they no longer wish to, or are able to, act 
in that capacity. The deed simultaneously 
appoints the retiring party’s successor, 
who’ll take over all of their duties regarding 
the administration of the trust. Once drafted, 
if I’m in the office I’ll go over this with Philip 
and see if anything needs changing. If I’m 
working from home, Philip will amend the 
deed using the Microsoft Word ‘track 
changes’ function so I can see any errors in 
my drafting. 

12:00–13:00
Malky has asked me to sit in one of her 
client meetings where a Will she’s prepared 
is being signed. Sitting in on meetings is 
one of the most vital aspects of a training 
contract, as it allows me to observe how 
different solicitors deal with different clients 
and their varying situations. Sitting in on Will 
signings also tends to solve the issue of 
having an independent witness – as that 
can be me. 

13:00–14:00 
I usually head into town to get some lunch. 
If I’m particularly busy I’ll take this back to 
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English sparkling wine – ‘Louis Pommery’ 
– which is now available to buy. 

As soon as we’re all allowed to hold drinks 
receptions again, we can’t wait to offer 
you a glass! 

Working alongside Pommery, from their first 
purchase of land to seeing their wine on 
sale, is a brilliant demonstration of how we 
can draw on Moore Barlow’s breadth of 
expertise – from the rural services team to 
the corporate and employment teams – to 
support a company in achieving its goals. 

Cheers! 

Sarah Jordan | Partner

023 8071 8082

sarah.jordan@moorebarlow.com 

Glass half full... and 
sparkling!
Our rural services team has played a small 
(but we like to think essential!) role in helping 
the well-known French champagne house 
Pommery produce its first bottle of English 
sparkling wine, made with grapes grown on 
the South Downs National Park. 

Our relationship with Pommery dates back 
to 2016, when the rural property team 
purchased their first patch of English soil, 
near Alresford in Hampshire. Meanwhile, our 
corporate team set Pommery up with local 
company Pinglestone, and enabled a joint 
venture with local wine producer, Hattingley 
Valley Wines. These partnerships required 
employment advice, which our employment 
team duly provided.

We then went on to purchase a further site 
for Pommery, and the vines grown here 
have gone on to produce Pommery’s first 
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