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Editorial Welcome note 
Welcome to the first Employment News Update of 2021. We hope that 
you are continuing to keep safe during the third national lockdown of the 
last 12 months. It can be difficult to stay optimistic during these times 
but it is promising to know that there is light at the end of the tunnel with 
the continued roll-out of the Covid vaccines. Naomi Greenwood pro-
vides pause for thought for employers who might be considering intro-
ducing a vaccination policy in her article “No Jab, No Job”. We also look 
at matters outside the spectrum of the pandemic with an update from 
Michelle Tudor about the current status of immigration in the UK since 
leaving the EU at the end of January. As usual, we have also put togeth-
er a summary of some of the latest employment cases from recent 
months including a case where a Claimant argued to the Court of 
Appeal that he should be allowed to present his employment claim 
despite being out of time to lodge his claim. 

We hope you are continuing to keep safe during these times and invite 
you to get in touch with any employment related 
queries that you may have.

Katherine Maxwell | Partner 023 8071 8094

katherine.maxwell@moorebarlow.com

Indirect sex 
discrimination - childcare
In the case of Cumming v British Airways 
plc the EAT considered how to determine if 
a provision, criteria or practice (PCP) 
indirectly discriminated against women due 
to their greater childcare responsibilities. It 
held that the tribunal must consider whether 
the PCP put women at a particular 
disadvantage, rather than whether it applied 
equally to all employees with childcare 
responsibilities. 

British Airways had a policy whereby aircrew 
who took three days’ unpaid parental leave 
in a month would lose a paid rest day in that 
month. The employee brought a claim 
arguing that this was indirectly discriminato-
ry against women as they tended to have 
greater childcare responsibilities. The 
employment tribunal rejected her claim on 
the grounds that the PCP applied equally to 
all aircrew and so there was no particular 
disadvantage to women. 

The EAT held that the tribunal should have 
considered whether the policy actually 
adversely impacted more women than men 
because women took more parental leave 
than men. Evidence had been produced to 
show that this was in fact the case. The EAT 
remitted the case to a fresh tribunal.
 
This case shows that in considering how a 
policy will apply to its employees, in order to 
avoid discrimination the employer should 
consider whether the policy will actually put 
employees with a particular protected 
characteristic at a particular disadvantage, 
rather than assuming that it will not be 
discriminatory because, on the face of it, it 
applies equally to all employees. 

Naomi Greenwood | Partner

020 3274 1006

naomi.greenwood@moorebarlow.com

Extension to off-
payroll working rules
Before words like ‘coronavirus’, ‘pandemic’ 
and ‘social-distancing’ became part of our 
daily vocabulary, a topic high on the agenda 
was IR35 and the off-payroll working rules. 
In the Autumn 2018 Budget, the Govern-
ment confirmed that the off-payroll working 
rules would be extended to the private 
sector from 6 April 2020. In response to the 
pandemic, these new measures were 
postponed until 6 April 2021.

An extension to the off-payroll working rules 
will mean that payments to workers 
supplied to large and medium-sized
companies by personal service companies
could be treated as payments of employ-

ment income. This means they will be 
subject to income tax and NICs, and 
responsibility for tax compliance therefore 
shifts from the personal-service company to 
the client or intermediary.

Employers with consultants on their books 
employed via a personal-service company 
should review their arrangements to ensure 
they don’t fall foul of the rules from 6 April. 
We have already helped a number of our 
clients to review and make changes to their 
current arrangements, and can help you get 
to grips with IR35 and the off-payroll 
working rules. Please do contact the team if 
you require assistance. 

Katherine Maxwell | Partner

023 8071 8872

katherine.maxwell@moorebarlow.com

It should be noted that there are a number 
of other routes for which non-settled 
workers may qualify outside of the Worker 
and Temporary Worker routes. For example, 
European workers who qualify for Settled or 
Pre-Settled Status will continue to enjoy free 
movement under the terms of the Settle-
ment Scheme, and will not fall un-
der the PBS.

Short term business visitors to the UK may 
also be able to utilise a standard visitor visa, 
which allows them to come to the UK to 
carry out certain business activities – such 
as attend meetings and conferences, 
negotiate and sign contracts, and take 
instructions from a UK-based client – as 
long as the individual does not do any work 
or provide services while they are here. 
Employees from overseas companies can 
also visit a group company in the UK to 
liaise with UK-based staff on internal 
projects, such as troubleshooting problems, 
providing training, and sharing skills and 
knowledge.

We work with employers to identify the best 
way to recruit non-settled workers and how 
to meet the requirements of PBS. If you 
have any questions about recruiting 
overseas workers, please don’t hesistate to 
get in touch.

Michelle Tudor | Senior Associate

01483 464292

michelle.tudor@moorebarlow.com

The Skilled Worker route will be relied upon 
by employers to recruit a non-settled worker 
into an eligible job which meets a minimum 
skill level and for which the required salary 
will be paid, governed by the government’s 
prescribed occupation codes. The good 
news is that there is no longer a cap on the 
number of skilled workers jobs that can be 
filled each month and the previous require-
ment to undergo a protracted recruitment 
process has ceased. Employers must 
demonstrate that they are filling a genuine 
vacancy and should still retain evidence of 
how the particular employee was recruited, 
should they be subject to an inspection by 
the Home Office.

The Intra-company route will be relied upon 
by employers to move an employee to the 
UK from an overseas group company. As 
with the Skilled Worker route, the worker’s 
job role must be a skilled role for which they 
will be paid the required salary under the 
occupation codes.

As noted above, the PBS is expensive. As 
well as a fee to issue a certificate of 
sponsorship, employers must also pay the 
immigration skills charge (unless exempt) 
which may cost as much as £5,000 per 
employee. This may have the unfortunate 
consequence of limiting the pool of workers 
from which a business may recruit for those 
employers who simply cannot afford the 
associated costs.

Recruiting overseas 
workers in 2021
Recruiting workers from overseas, whether 
from the EU or further afield, requires 
employers to navigate the UK’s immigration 
rules. For employers who are used to relying 
on the free movement of workers from 
Europe, the points-based system (“PBS”) is 
more complex and expensive than they are 
used to. For employers who are experi-
enced in recruiting overseas nationals under 
the PBS, some changes have been made 
that will simplify the recruitment process.

From 1 January 2021, the tier system 
(specifically Tier 2 and Tier 5) is replaced by 
the Worker and Temporary Worker system. 
Worker visas include Skilled Workers and 
Intra-company transfers. Temporary Worker 
visas include Charity Workers, Creative or 
Sporting Workers, Seasonal Workers, and 
the Youth Mobility Scheme.

Under the Worker and Temporary Worker 
routes, employers must hold a sponsor 
licence. Sponsor licences are described by 
the government as a privilege, not a right. 
Employers must demonstrate that they run 
a business in the UK, are trustworthy, and 
have the HR systems in place needed to 
comply with their sponsor obligations. 
Employers who hold a sponsor licence will 
be able to offer jobs to non-settled workers 
by issuing them with a certificate of 
sponsorship, which the worker will need to 
make their visa application.

longer effective. The employer’s appeal to 
the EAT was unsuccessful, with the EAT 
further noting that there was no reason to 
consider that refresher training would not 
have affected the managers’ failure to 
respond appropriately when made aware of 
the harassment. 

This is an important reminder to employers 
of the need to ensure equality and diversity 
training is carried out on a regular basis. 
 

 
David Ludlow | Partner

01483 748502

david.ludlow@moorebarlow.com

has ruled that employers cannot rely on 
“stale” equality and diversity training in order 
to raise this defence. The employee in this 
claim complained that he had been 
subjected to harassment by another 
employee on the grounds of his race. The 
employer used the “reasonable steps” 
defence, relying on equality and diversity 
training which had taken place two years 
earlier. The employment tribunal had held 
that the training was “clearly stale” and that 
it would have been a reasonable step to 
provide refresher training. It noted that the 
comments made by the harasser and the 
fact that three colleagues did not respond 
appropriately (two of whom were managers) 
made it clear that that training was no 

Using the “reasonable 
steps” defence
Many employers when faced with a 
discrimination or harassment claim by one 
employee in relation to conduct by one or 
more other employees will seek to use the 
“reasonable steps” defence under s109(4) 
of the Equality Act 2010. If the employer can 
show that it took all reasonable steps to 
prevent employees from committing either 
the particular discriminatory act or discrimi-
natory acts generally, the employer may 
have a defence against the claim. 

In the recent case of Allay (UK) Ltd v 
Gehlen, the Employment Appeal Tribunal 
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Are you ready for wage 
rises?
This is the time of year when employment 
lawyers and HR professionals prepare for 
the changes to rates and limits in the 
employment sector, and we’re getting ready 
to distribute our annual Data Booklet 
containing brief employment law informa-
tion. These booklets will primarily be 
available in e-format because of the 
pandemic and because many people are 
working from home. However, we are 
planning to provide hard copies to those 
who would prefer them.  If you’d like to 
register for an electronic or hard copy,
simply get in touch with a member of
the team.

In this Employment Update we would like to 
remind you that the National Minimum Wage 
and National Living Wage will increase from 
1 April 2021. See a summary of the new 
rates to right:

Josie Beales | Solicitor

023 8071 8103

josie.beales@moorebarlow.com

Current Rate 
(2020/2021)

Rate from 
April 2021 Increase

National Living Wage £8.72 £8.91 2.2%

21-22 Year Old Rate £8.20 £8.36 2.0%

18-20 Year Old Rate £6.45 £6.56 1.7%

16-17 Year Old Rate £4.55 £4.62 1.5%

Apprentice Rate* £4.15 £4.30 3.6%

Accommodation Offset £8.20 £8.36 2.0%

*The apprentice rate applies to apprentices aged under 19 and those 19 and over in the 
first year of their apprenticeship.

receiving reduced pay on furlough will not 
be included, while those on furlough 
receiving full pay will be counted. Reports 
have shown that low paid, female employ-
ees are overrepresented in the furlough 
scheme and this may therefore mean, if 
those female employees are not included, 
gender pay gaps may appear reduced this 
year in comparison to previous years, even 
where there has not been an increase in the 
rate of pay paid to women.

Esmat Faiz | Solicitor

01483 543212

esmat.faiz@moorebarlow.com

Gender pay gap reporting
Last year, enforcement of gender pay gap 
reporting was suspended due to Covid and 
many firms chose not to submit their 
reports. The Woman and Equalities 
Committee has called on the government to 
confirm that reporting will go ahead this year 
but, at the time of writing, no confirmation 
has been given.

Since 1997, the gap between men and 
women’s average pay has been monitored 
on a national level by the Office for National 
Statistics (ONS) as part of its Annual Survey 
of Hours and Earnings. Large private and 
voluntary sector employers (defined as 

those with 250 or more employees on 5 
April of each year) are required to analyse 
their gender pay gap each April. The gender 
pay gap is always expressed as a percent-
age. It is calculated by working out the 
difference between the average pay of all 
male employees and the average pay of all 
female employees, and dividing that number 
by the average pay of all male employees.

If reporting goes ahead this year it will be 
interesting to see the difference from 
previous years, as the furlough scheme is 
likely to have had an effect due to the way 
the calculation is carried out. Only those 
employees who are receiving their full pay 
are counted, so employees who are 

advice being issued about the vaccine. 
Employers may also in due course wish to 
offer to fund vaccination in the same way as 
they may with the common flu jab. We 
would recommend that the benefits of 
vaccination only be expressed in conjunc-
tion with referral to proper medical advice 
from a healthcare professional who can 
discuss benefits and risks in each indi-
vidual case.

There may still be legitimate reasons for 
some employers to impose an obligation to 
be vaccinated in certain circumstances, for 
example where staff are caring for the 
elderly or vulnerable and the duty of care 
towards those people will understandably 
override an employee’s right to continue 
working unvaccinated. That said, one can 
see that disciplinary action will still not be 
appropriate where staff refuse in the majority 
of cases and employers will have to think 
carefully about what action to take and 
consider alternatives to dismissal.

Our employment law team are on hand to 
assist you with your employment related 
queries. If you have any questions or need 
any advice please do not hesitate to 
get in touch.

Naomi Greenwood | Partner

020 3274 1006

naomi.greenwood@moorebarlow.com

No jab, no job
There has been much talk in recent weeks 
of whether employers should be able to 
make it mandatory for staff to be vaccinated 
against COVID- 19. However such
a robust approach is fraught with legal
challenges.

Of course, employers are definitely in a bind; 
needing to balance the rights of staff to be 
free to make their own decisions on 
vaccination against obligations imposed by 
health and safety legislation and common 
law duties to reduce workplace risks and 
provide staff with a safe place of work. 
Alongside this, employers will be keen to 
reassure customers and clients that their 
staff pose the least possible risk of transmit-
ting the virus. The question is whether these 
considerations justify imposing instructions 
or, more onerously, contractual obligations 
on staff to be vaccinated.

Those words that clients dread hearing from 
lawyers will come to the fore. Our advice 
may differ in each case. It will be necessary 
to consider the very nature of the business 
carried out by the employer. Questions will 
need to be considered as to how staff are 
interacting with each other and clients and 
customers. Is it necessary for staff to have 
close contact or are they working in large 
open plan offices, for example? Are they 
likely to be coming into contact with fellow 
colleagues, clients, customers or any other 
members of the public who may be more 
vulnerable to the virus?

In addition to this, consideration will need to 
be given to the rights of individual members 
of staff and whether there are health 
reasons or religious or philosophical beliefs 
that mean that vaccination is not appropri-
ate. This would include pregnant women, 
who are currently advised not to have the 
vaccine until more is known of the possible 
implications. Importantly these women may 
not wish to impart news of their pregnancy 
at an early stage by way of explaining why 
they don’t wish to be vaccinated.

Only once the circumstances of each case 
are considered will it be possible to advise 
on how reasonable it is for that member of 
staff to be required to have the vaccine.

Staff ordered to be vaccinated or face risk 
of disciplinary action or dismissal would 
have grounds for unfair dismissal and/or 
discrimination claims where reasonable 
grounds for refusing vaccination are not 
accepted. Given the legitimate reasons 
people may have for keeping their decision 
private, one can see that it could expose 
employers to claims purely by pressing staff 
to explain why they won’t be vaccinated or 
even to merely confirm whether or not they 
have been.

Far better, in our view therefore, to adopt a 
softer and more informative approach to 
vaccination. ACAS recommends that 
employers talk to staff about the health 
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employment judge on the point about 
affirmation of contract, and went on to 
conduct an examination of the relevant case 
law. It concluded that “exercising a right of 
appeal against what is said to be a seriously 
unfair disciplinary decision is not likely to be 
treated as unequivocal affirmation of the 
contract”, and held that an employee did 
not affirm their employment contract by 
engaging in their employer’s grievance 
procedure. An employee’s reliance on one 
contractual right does not mean he has 
accepted that all other contractual rights 
are intact. 

The EAT further considered that exercising a 
right to raise a grievance and exercising a 
right of appeal both involve using contractu-
al rights, and its view was that neither 
should be seen as affirmation of an 
employment contract as a whole. A contract 
could be terminated for some purposes and 
not for others, and it would be unsatisfacto-
ry if an employee was unable to accept a 
repudiation because they wanted resolution 
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by means of a grievance procedure.

Employers should take note that an 
employee who engages in a grievance 
process is not affirming a breach of their 
employment contract. Grievance proce-
dures are a route to resolution and employ-
ers should ensure that they comply with 
their grievance procedure and the Acas 
Code of Practice on Disciplinary and 
Grievance Procedures as failure to do so 
could amount to breach of contract in itself. 
All employers, regardless of size, must have 
a written grievance procedure which 
complies with certain minimum standards. 
Please get in touch if you need assistance in 
putting together a grievance policy for your 
company or advice on how to deal with a 
grievance. 

Michelle Tudor | Senior Associate

01483 464292

michelle.tudor@moorebarlow.com

Is grievance procedure 
proof of contract? 
In Gordon v J & D Pierce (Contracts) 
Limited, a man’s claim for unfair dismissal 
was refused because an employment judge 
said that, by having used his employer’s 
grievance procedure, he was still technical-
ly employed.

Mr Gordon resigned from structural 
steelwork contractors J & D Pierce 
(Contracts) Limited, and brought a claim of 
constructive dismissal after his working 
relationship with his manager deteriorated. 
An employment judge held that he could not 
succeed with his constructive dismissal 
claim because he had affirmed his employ-
ment contract by engaging in his employer’s 
grievance procedure. Mr Gordon appealed 
the decision to the Employment Appeal 
Tribunal (EAT).

The EAT, though rejecting Mr Gordon’s 
appeal for other reasons, disagreed with the 

Race case out of time
In Adedeji v University Hospitals Birmingham 
NHS Foundation Trust, the Court of Appeal 
upheld an employment judge’s refusal to 
grant extra time to a man whose construc-
tive unfair dismissal and race discrimination 
claim was submitted three days late.

Most claims in the Employment Tribunal 
carry a time limit of 3 months which can 
only be extended by the period of ACAS 
conciliation. Mr Adedeji, a consultant 
surgeon, had resigned from Birmingham 
NHS Foundation Trust and then presented 
his claims, but after the deadline, despite 
twice being warned by his legal adviser of 
the significance of the deadline. Mr Adedeji 

said he’d believed he’d get more time under 
early conciliation rules, even though his 
possession of an EC certificate indicated 
otherwise.

An Employment Tribunal considered 
whether a mistaken belief by the Claimant 
about the extension of time limits constitut-
ed a ‘just and equitable’ reason to accept 
the late claim. An employment judge held 
his claims were out of time. This decision 
was upheld by the Employment Appeal 
Tribunal (EAT) and Mr Adedeji subsequently 
appealed to the Court of Appeal. The Court 
of Appeal upheld the original refusal by the 
Employment Tribunal on the basis that he 
was “a highly educated man with ready 
access to legal advice”, and he chose to 

ignore that advice, which weighed heavily 
against the grant of an extension.

Where a claim has been submitted out of 
time, the burden is on the Claimant to 
persuade the Employment Tribunal that it 
would be just and equitable to allow the 
claim to proceed. An Employment Tribunal 
should give consideration to all factors and 
a Claimant who has decided to ignore legal 
advice will find this task all the more difficult.

 
David Ludlow | Partner
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david.ludlow@moorebarlow.com


