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Editorial Welcome note 
Welcome to the final edition of the Employment News Update for 2020. 
It’s been an interesting year for employment law – having to get to grips 
fast with remote-working in the midst of a pandemic. In January, our 
main concern as employment lawyers was IR35 and the new clauses 
that had to be included in employment contracts from April. By March, 
we were wrestling with the new concepts of furlough leave by trying to 
navigate rapidly-prepared Government guidance. During the summer we 
were dealing with the winding-up of furlough leave and, as the scheme 
was phased out, keeping up with the changes to employer contribu-
tions. This was a time when several clients had to make difficult deci-
sions about whether their business could actually afford to bring staff 
back from furlough. Then in the autumn, just as we were getting our 
heads around the Job Support Scheme which should have come into 
effect from 1 November, we suddenly found ourselves dealing with an 
extended furlough scheme. 

Throughout all that chaos we also carried out a merger in May – to 
become Moore Barlow. Mergers are difficult at the best of times, but 
even more so when everything has to be done remotely and via web-
cam. But we overcame it all and now finish the year a bigger, stronger 
employment law team than when we started it. 

We know the pandemic and its struggles are far from over, but we offer 
all our clients festive greetings and the very best for the New Year. The 
employment law team will be on hand for whatever 2021 brings – and 
we very much hope it will be more positive than 2020! Merry Christmas.

Katherine Maxwell | Partner 023 8071 8094

katherine.maxwell@moorebarlow.com

A holiday fit for a queen
In November 2020, the Government 
announced an extra bank holiday for June 
2022 in celebration of the Queen’s Platinum 
Jubilee. As such, the late May Bank Holiday 
will be moved to Thursday 2 June 2022 and 
an additional bank holiday will be in place 
for Friday 3 June. This means we’ll all be 
able to enjoy a four-day weekend as part of 
the celebration of Her Majesty’s 70th year 
as monarch.

Although 2022 is still some way away, 
employees might like to know whether 
they’ll benefit from this additional day. 
There’s a common misconception that 
employees are entitled to take bank holidays 
as annual leave, but this is not actually the 
case: employees are allowed 5.6 weeks of 
annual leave in a year (pro-rata for part-time 
employees) and it is a matter for the 
employment contract to decide when this 
leave can be taken. In many cases this will 
include bank holidays, but the wording will 
need to be checked carefully to establish 
whether it provides for all bank holidays or 
just the usual eight that occur in an 
ordinary year. 

Of course, managers may decide, as a 
gesture of goodwill, to grant the additional 
day regardless of what is stated in the 
employment contract. If we can help you 
with any annual leave queries, please don’t 
hesitate to get in touch. 

Stephanie Clark | Associate

023 8071 8185

stephanie.clark@moorebarlow.com

Wages to rise up in spring
The Government has published the new 
National Living Wage and National Minimum 
Wage, which will take effect from 6 April 
2021. The changes will include lowering the 
age of eligibility for the National Living Wage, 
from 25 years to 23 years. The new rates 
will be as follows:
• Age 23 or over (NLW rate): £8.91 

(currently £8.72).
• Age 21 to 22: £8.36 (currently £8.20).

• Age 18 to 20: £6.56 (currently £6.45).
• Age 16 to 17: £4.62 (currently £4.55).
• Apprentice rate: £4.30 (cur-

rently £4.15).
• Accommodation offset £8.36 per week 

(currently £8.20).

The Low Pay Commission plans to align the 
Apprentice rate with the rate for 16–17-year-
olds by 2022, with the result that this rate 

has seen the biggest increase – of 3.6%.
Young Workers (age 16–17 and 18–20) 
have seen the smallest increases – a 
reflection of high youth unemployment due 
to the pandemic. 

Emma Edis | Partner

023 8071 8872

emma.edis@moorebarlow.com

want to recruit any foreign national residing 
outside of the UK from 1 January under the 
points-based system will need to have a 
sponsorship licence enabling them to do so. 
Employers should start thinking about 
applying for a sponsorship licence now to 
avoid any delays to the recruitment process 
in the future.

Our employment team are on hand to help 
you to assist you with business immigration 
needs.  If you have any questions or need 
any advice please do not hesitate to 
get in touch.

Michelle Tudor | Senior Associate

01483 464292

michelle.tudor@moorebarlow.com

Workplace whistleblowing, now more than 
ever, is vital for the health of any workplace 
culture. Employer and employee alike need 
a climate in which the employees feel they 
can speak out if they have a worry, and the 
employers will actively address wrongdoing 
should it be exposed. Businesses must 
therefore have robust policies and proce-
dures in place to ensure that their employ-
ees feel completely secure in raising serious 
concerns. An extra benefit to the business is 
that it might prevent damaging future claims 
of unfair dismissal.

If you’re an employer seeking advice on 
how to handle whistleblowing in your 
business, or if you’re an employee worried 
your concerns aren’t being addressed, 
don’t hesitate to get in touch. 

Naomi Greenwood | Partner

020 3274 1006

naomi.greenwood@moorebarlow.
com

Are anxious 
whistleblowers blowing 
into the wind?
Recent research by the whistleblowing 
charity Protect found that UK employers 
disregarded nearly half of all their employ-
ees’ coronavirus-related concerns. Not only 
that, but a fifth of whistleblowing employees 
lost their jobs as a result of raising issues 
related to the pandemic.

According to the Protect report, 41% of all 
whistleblowers raising such concerns were 
ignored by their employers – rising to 43% 
where the worry was over a risk to public 
safety. In addition, managers were found to 
be more readily dismissed than 
non-managers. 

The charity declared itself “inundated” with 
COVID-related calls on the issues of safety 
and possible furlough fraud, the latter 
featuring in no less than 62% of calls to their 
advice line. And many of the issues were of 
an “extremely serious nature”.  

‘Blowing the whistle’ without fear of losing 
your job has arguably never been more 
important and the way in which employers 
deal with those concerns is crucial.  This is 
such a prevalent issue at the moment, after 
all, it was Dr Li Wenliang in Wuhan who 
selflessly tried to alert the world to the virus 
outbreak and was later reprimanded for his 
“false comments”.

So, what is whistleblowing and are 
whistleblowers protected under the law? To 
qualify legally as a whistleblower an 
employee or worker must make a ‘qualifying 
disclosure’ relating to one of six types of 
‘relevant failure’, and the disclosure must be 
in the public interest. This information could 
be about a range of issues, such as a 
criminal offence, breach of legal obligation 
or a danger to health and safety – or the 
deliberate concealment of any of these. In 
these circumstances, whistleblowing is seen 
as a ‘protected disclosure’, which prevents 
the discloser from losing their job or being 
subjected to a detriment because of making 
their disclosure. 

Status as soon as possible.

EU nationals who qualify for Settled or 
Pre-Settled Status can continue to rely on 
their European passport as evidence of their 
right to work in the UK until 30 June 2021. 
Employers should repeat their right to work 
checks at the end of June 2021 and keep a 
record of an employee’s Settled or Pre-Set-
tled Status on their personnel file.

EU nationals who want to come to the UK 
to live and work from 1 January 2021 will do 
so under the UK’s points-based system, 
unless they are applying to join their family in 
the UK or relying on some other route under 
the immigration rules. Businesses who rely 
on EU nationals need to be aware that 
recruitment under the points-based system 
is more complex and costly. Employers who 

What does Brexit mean 
for your workforce?
The end of the transition period on 31 
December 2020 means your business 
should be taking preparatory steps now to 
protect its international workforce.

EU nationals who are resident in the UK as 
at 31 December 2020 have the right to 
continue working and living in the UK under 
the Settlement Scheme. Those with five 
years’ residence will have Settled Status; 
those with less than five years’ residence 
will have Pre-Settled Status. Applications 
under the Settlement Scheme must be 
made by 30 June 2021. We recommend 
that employers speak to their EU workforce 
and encourage them to make their 
applications for Settled or Pre-Settled 
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Am I allowed to tell others I’m negotiat-
ing a settlement agreement?
These agreements often include a confiden-
tiality clause, meaning  you can’t tell anyone 
that you’re discussing, or have agreed, a 
settlement agreement. Exceptions to this 
might include immediate family and – if 
required by law – HMRC. The confidentiality 
clause will state exactly what you can 
disclose; you should discuss this with your 
solicitor to make sure what’s included is fair 
and consider any other exceptions you’d 
like – professionals or recruitment agents, 
for example. This is particularly important if 
other people or organisations are aware that 
you’re in a dispute with your employer or are 
being made redundant.

Will I have to pay tax on my settle-
ment payment?
In certain circumstances individuals can 
benefit from a tax-free compensation 
payment up to the sum of £30,000 and any-
thing over that amount will be subject 
deductions to income tax. Most settlement 
payments are covered by the £30,000 
exemption. 

Employment payments such as pay in lieu 
of notice, salary, payment for untaken 
holiday will be subject to tax and national 
insurance deductions. 

Taking sound legal advice from employment 
law solicitors, who will take time to under-
stand your circumstances and know the 
value of any potential legal claim you may 
be giving up, can ensure that you come 
away with the best possible outcome. You 
will feel informed and fully understand the 
terms of the agreement and will be assisted 
to negotiate the best terms. If you’d like to 
know more, don’t hesitate to get in touch.

Josie Beales | Solicitor

023 8071 8103

josie.beales@moorebarlow.com

I’m being offered a 
settlement agreement. 
Should I accept?
A major consequence of the pandemic is 
that our economy is suffering. This is having 
an impact on everyone with companies and 
businesses of all sizes and across different 
sectors finding themselves in financial 
difficulty. The government has put financial 
support in place to try and keep businesses 
afloat during this period. This includes the 
Coronavirus Job Retention Scheme 
(furlough) which, to the relief of most people, 
has been extended to 31 March 2021. 
Despite this, some businesses are having to 
make difficult decisions such as reducing 
staff numbers or shutting down sites. 
Unfortunately, some businesses will have no 
alternative but to close down altogether. 

If you are in the unfortunate position of 
being made redundant or your employment 
is coming to an end for another reason, you 
may be offered a settlement agreement. If 
you are, it is important to understand what a 
settlement agreement is and the reasons 
why you might be offered one.  

A number of people have been in touch 
asking about settlement agreements and 
we’ve answered the most common 
questions asked.

What is a settlement agreement?
A settlement agreement is a formal 
document which allows for a clean break 
between you and your employer, enabling 
you to leave on mutually agreed terms. 
Essentially, you agree not to bring an 
employment claim against the company and 
in return they will pay you an enhanced sum 
of money on the termination of your 
employment.  

When might I be offered one?
A settlement agreement must relate to a 
particular complaint or proceeding, so 
they’re often used when there is a dispute 
between employee and employer. They are 
also used in situations where a fair disci-
plinary or termination process is not being 
followed in order to allow the relationship to 
come to a quick and dignified conclusion.

We are currently seeing many settlement 
agreements being offered as part of a 
redundancy process. For example, the 
employer offers voluntary redundancy with 
redundancy payments that are larger than 
the statutory minimum amount which is 
conditional on the employee entering a 
settlement agreement. Agreeing to a 
settlement agreement can sometimes 
prevent the lengthy and stressful formal 
redundancy process.

Do I have to accept the settlement?
No, but your employer might only make an 
enhanced payment on condition you sign 
the agreement, and you might be turning 

down the best offer you’ll get if you don’t 
accept. This is something that your solicitor 
will be able to discuss with you and advise 
you on in more detail. 

It’s important to note that if you take legal 
advice but decide not to accept the terms 
offered, you may have to pay your solicitor’s 
fees personally – employers will only 
contribute towards your legal fees if you 
agree to sign the settlement agreement.

Can I negotiate the terms of my 
settlement agreement?
Yes, the agreement is voluntary, and you 
don’t have to accept the original terms 
offered. You don’t even need to enter 
discussions if you don’t want to, but if you 
do, both you and your employer must agree 
to any changes you propose. You might 
want to negotiate for a larger payment, 
especially if you think you’ve been treated 
unfairly and are agreeing to give up a 
potentially valuable employment claim. Your 
adviser will advise you on the terms 
being offered.

You could also request that the company 
provides you with an agreed reference, and 
you can also agree between you how your 
departure will be announced within 
the company.

Do I need a solicitor?
A solicitor is essential, because if the 
agreement is to be legally binding, you as 
the employee must have received relevant 
independent advice. The agreement also 
has to relate to a particular complaint or 
proceedings, must be in writing, and must 
identify your adviser.

Most importantly, as you’re renouncing your 
rights to bring a claim against your employer 
in relation to the termination of your 
employment, you need to be absolutely 
certain that you’re satisfied with the terms of 
the agreement before you sign. It’s a 
complex document that covers many areas, 
and you’ll need advice from an adviser who 
can explain the effect of the settlement 
agreement to you – in particular, its effect on 
your ability to bring a tribunal claim under 
relevant legislation.

What do the terms ‘without prejudice’ and 
‘protected conversation’ mean?
Using the term ‘without prejudice’ can 
enable you and your employer to have a full 
and frank discussion without fear of 
anything being used in court or at a tribunal 
later on should discussions subsequently 
break down. Where there isn’t a dispute, 
your employer could enter into a ‘protected 
conversation’ regarding the settlement 
agreement. This is useful as it enables both 
parties to talk freely – or ‘off the record’ – 
without the fear of anything they say being 
later used as evidence against them in an 
unfair dismissal claim. 

How long is ‘long-
term’ when it comes 
to disability? 
The definition of disability in the Equality Act 
2010 is that a person has a physical or 
mental impairment which has a substantial 
and long-term adverse effect on their ability 
to carry out normal day-to-day activities. 
One tricky aspect of determining if an 
employee has a disability can be deciding 
whether the adverse effect is long term – is 
it likely to last for 12 months or is it 
expected to recur. In the recent case of 
Sullivan v Bury Street Capital, the Employ-
ment Appeal Tribunal (EAT) considered the 
point of whether an impairment is like-
ly to recur.

The employee began suffering from 
paranoid delusions following a relationship 
break up in July 2013. The substance of his 
delusions was that he was being followed 
and stalked by a Russian gang and he 
claimed that this affected his timekeeping, 
attendance and record-keeping at work. His 
condition improved towards the end of 
2013 but in April 2017 it began to worsen 
again, this time triggered by discussions 
about his remuneration with his employer. 
The employee was dismissed in September 
2017 on the grounds of poor timekeeping, 
unauthorised absences and a lack of 
record-keeping. It was accepted that there 
had been some problems with his time-
keeping and record from the start of his 
employment, which may have been 

worsened by the impairment. He brought a 
claim that his dismissal was discriminatory 
on the grounds of disability and claimed 
unfair dismissal.  

The issue for the employment tribunal (ET) 
to consider was whether the mental 
impairment had a substantial and long-term 
adverse effect on the employee’s ability to 
carry out normal day-to-day activities. The 
ET found that the mental impairment 
continued from 2013 to 2017, but the 
substantial effect only lasted for four to five 
months in 2013, and up to five months in 
2017. As the employee was unable to show 
that it was likely, at the time of the first 
episode in 2013, that the impairment would 
recur, he was held not to satisfy the 
definition of disability, and his discrimination 
claim failed. He then appealed to the EAT. 
The EAT held that although the employee’s 
condition had recurred in 2017, this does 
not automatically mean it was likely in 2013 
that the condition would recur. This is 
particularly the case when impairment is 
triggered by an event unlikely to continue or 
recur – as in this case. 

This judgement is liable to make it harder for 
an employee to prove they have a disability 
due to a recurring condition, because they 
can’t simply rely on the fact that the 
impairment has recurred to show that it was 
likely to recur at any point in the future.

Katherine Maxwell | Partner

023 8071 8872

katherine.maxwell@moorebarlow.com

More concilliation time 
for parties
From 1 December 2020, the standard 
period for Acas Early Conciliation has 
been extended to last six weeks. Up until 
then, conciliation periods were for one 
calendar month, with the discretion to 
extend them by two weeks when parties 
were close to an agreement. 
This is good news – employers are often 
not contacted by Acas until well into the 
one-month period, and sometimes within 
days of the expiry of that period. This is 
probably due to backlogs in the system, 
and the extra two weeks should allow for 
meaningful negotiations between parties 
before employment tribunal proceed-
ings start. 

Michelle Tudor | Senior Associate

01483 464292

michelle.tudor@moorebarlow.com
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The ‘fourth’ grant will cover the period from 
1 February 2021 to 30 April 2021. As yet we 
do not know what level this will be paid at 
as the government intends to review it 
closer to the time. As before, the grants will 
be subject to tax and National Insurance 
contributions.

The online service is now open for claims for 
the first grant and further guidance from 
HMRC on how to claim is available online.  

Esmat Faiz | Solicitor

01483 543212

esmat.faiz@moorebarlow.com

Update to the self-
employment income 
support scheme
In line with the extension of the Coronavirus 
Job Retention Scheme (also known as 
furlough), the Self-Employment Income 
Support Scheme has also been extended 
for a further six months, with two further 
grants to cover each three month period. In 
order to be eligible, self-employed individu-
als must have been eligible for the first and 
second grants, although there is no 
requirement that they must have claimed 
those grants. They must also declare that 
they intend to continue trading and are 
either currently trading with reduced 
demand due to coronavirus or are tempo-

rarily unable to trade due to coronavirus.

The first grant of the extension (referred to 
as the ‘third’ grant) will cover the period 
from 1 November 2020 to 31 January 2021 
and will be calculated at 55% of average 
monthly trading profits, capped at £5,160 
for the three month period. The level of this 
grant has been increased from 40% to 80% 
for the month of November, to reflect the 
extension of the Coronavirus Job Retention 
Scheme due to the second national 
lockdown. December and January remain at 
40%, giving an overall total for the three 
months of 55%.

Claims for the third grant must be made on 
or before 29 January 2021. 

there is serious or imminent danger, or if 
they take appropriate steps to protect 
themselves from such danger. 

The pandemic is clearly shining a harsh light 
on workplace shortcomings of this nature, 
and the harmful effect they’ve had on many 
frontline workers with higher exposure to 
coronavirus. 

In light of the High Court ruling, businesses 
that engage gig economy workers would be 
well-advised to ensure they have the same 
health-and-safety protections as employees. 
 

David Ludlow | Partner

01483 748502

david.ludlow@moorebarlow.com

the pandemic and as such have been 
exposed to a higher risk of contracting 
COVID-19.  Workers raised issues concern-
ing a shortage of personal protective 
equipment (PPE), a lack of proper imple-
mentation of social-distancing and a failure 
to package samples safely. 

The High Court held that the Government 
had failed to properly implement Article 8(4) 
and (5) of the EU Health and Safety 
Framework Directive, which requires 
protection to be extended to all those 
considered ‘workers’ under EU law. 

The court also held that workers should 
have the same protection as employees 
under the Employment Rights Act 1996. 
This legislation states that workers should 
not suffer a detriment if they leave – or 
refuse to return to – the workplace where 

Health and Safety 
protections extended to 
Gig economy workers
The Independent Workers’ Union of 
Great Britain v The Secretary of State 
for Work & Pensions and others

A recent decision by the High Court to 
extend health-and-safety protections those 
engaged in the gig economy will have a 
huge impact on hundreds of thousands 
of workers. 

The Independent Workers Unions of Great 
Britain brought the legal claim against the 
Department for Work and Pensions on 
behalf of its 5,000 or so members.  Many of 
these members are frontline workers who 
have provided essential services throughout 


