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Editorial Welcome note 
This month’s Update comes at a busy time for our clients. With the 
Coronavirus Job Retention Scheme due to end on 31 October, the 
Chancellor unveiled plans on 24 September for the Job Support 
Scheme which is intended to follow from 1 November. We anticipate an 
increase in redundancy queries as the furlough scheme comes to an 
end and the economy continues to struggle and go into more detail 
about this later in the update.

In August the Government started a campaign to encourage employees 
back to work and as such we have been advising employers on how 
they can do this safely. However, last week the Government changed its 
advice in response to the rising cases of Covid-19 and now the guid-
ance is that workers should work from home where they can. 

Employers will continue to face an array of challenges as some continue 
to manage those working from home and others will be focused on 
ways to manage the safety of employees who are attending the office or 
workspace. Earlier in September we hosted a webinar entitled ‘As the 
furlough scheme draws to an end, what are your workplace options?’ – 
thank you to everyone who was able to join us for that successful event 
– which was so well-received that we plan to host another in October, 
entitled ‘As the furlough scheme draws to an end, what are your options 
if you need to reduce staff costs?’. Our social media outlets will keep 
you posted on the details. 

Employers might find this is a good opportunity to review their current 
workplace policies in light of the changes brought about by the pan-
demic – by, for example, conducting reviews of their flexible working and 
agile working policies. If our employment team can assist your company 
with any employment issue, please do not hesitate to get in touch. 

In this Update we cover a range of topical issues and news, including 
furlough fraud, the four-day-week, the legal perils of a personality clash 
at work, how not to sack an employee and where we are two years on 
from GDPR.

Katherine Maxwell | Partner 023 8071 8094

katherine.maxwell@moorebarlow.com

Law Society gives thumbs 
up to longer time limits
The Law Society has given its support to a 
campaign urging the Government to extend 
time limits for tribunal claims. The time limit 
for bringing an Employment Tribunal (ET) 
claim is currently three months. This can be 
extended for a period of time while parties 
engage in early conciliation via ACAS, which 
effectively “stops the clock” on limitation. 

Calls by the Law Commission to double the 
time limit from three to six months are 
intended to help alleviate some of the 
pressure on the Employment Tribunals. They 
argue that a longer time limit will allow more 
time for settlement negotiations to take 
place before a claim is formally lodged. The 
hope is also that the extension will help 
self-represented claimants who often find 
themselves out of time to submit a claim.

Naomi Greenwood | Partner
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Job Support Scheme
The government has been under increasing 
pressure to extend the Coronavirus Job 
Retention Scheme which is going to stop 
providing support to employers at the end 
of October.  With infection rates of Covid-19 
on the rise and anticipation of continued 
disruption to the economy, the Chancellor 
outlined new measures last week in order to 
try and support businesses and self-em-
ployed individuals. 
 
Included within those new measures was 
the Job Support Scheme.  To be eligible, 
employees must work at least one third of 
their normal hours.  The employer pays the 
employee in full for the hours worked and 
then the government and the employer will 
jointly cover two thirds of the payment for 
the unworked hours.  This means that the 
employee will receive at least 77% of their 
normal pay.  However, unlike the furlough 
scheme, the government will only be 
contributing 22% of the wage bill and not 
80%. The contribution by the government 
will be capped at £697.92 per month. 
 
The scheme is available for small and 
medium employers but only for larger 
employers where turnover has significantly 
fallen during the pandemic.  Importantly, the 
scheme is open to any employer, not just 

those who made use of the fur-
lough scheme.
 
The scheme will be available for six months 
from November 2020 and may be used by 
employers who also take up the Job 
Retention Bonus.
 
We are pleased to see that the Government 
is putting in place plans to try and protect 
jobs following the winding up of the furlough 
scheme in October. However, we share the 
concerns raised by some that the new 
initiative will not be enough to encourage 
employers to retain staff and not make 
redundancies. Paying employees for hours 
not worked will be a big ask for many 
employers in this climate, especially for the 
hospitality sector.

If your company is inevitably in a position 
where it needs to make redundancies, the 
Moore Barlow employment team are 
experienced in guiding employers through 
this process. It is important to carry out a 
proper redundancy process to try and avoid 
disgruntled employees from bringing any 
sort of employment claim which can 
become very costly. 

Katherine Maxwell | Partner
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Personality clash 
dismissal permitted
 
In most cases, dismissal of an employee 
without following any sort of formal 
procedure would lead to the conclusion 
that the dismissal was unfair. However, in 
the unusual case of Gallacher v Abellio 
Scotrail Ltd the Employment Appeal 
Tribunal (EAT) agreed with the Employ-
ment Tribunal’s (ET) decision that 
dismissal without following a procedure 
was within the range of reasonable 
responses for the employer. 

In this case, a personality clash between 
the claimant and her manager meant that 
neither party had any trust and confi-
dence in the other. The claimant’s 
continued good working relationship with 
her manager was critical during what was 
a difficult period for the employer’s 
business, and after considering the facts 
of the case, the tribunal found not only 
that a procedure would not have served 
any useful purpose but that it would have 
actually worsened the situation. The 
evidence showed that the claimant 
recognised the breakdown in relations 
and had no interest in repairing it. The 
tribunal concluded that where following 
procedures could reasonably be 
considered futile, the employer can 
dispense with them. The claimant 
appealed this finding but the EAT upheld 
the decision.

This is certainly a rare outcome, and we 
would be very reluctant to advise an 
employer to forgo a proper disciplinary 
process, even where it seems like the 
relationship with the employee is 
irreparable. We consider it best practice 
to have a disciplinary policy on which all 
managers and senior personnel are 
trained. At the very least, employers 
should follow the ACAS Code of 
Practice. We are on hand to guide you 
through performance management and 
disciplinary processes. 

Esmat Faiz | Solicitor

01483 543212

esmat.faiz@moorebarlow.com

Furlough fraud of £3.5bn
In early September the Government 
revealed that an estimated £3.5 billion of 
Coronavirus Job Retention Scheme 
payments may have been claimed fraudu-
lently or paid out in error. 

The scheme which has been in operation 
since March, has so far cost the Govern-
ment approximately £35.4 billion and the 

fraudulent and mistaken payments are 
thought to make up between 5 and 10% of 
the overall amount claimed.

HMRC says it does not plan to track down 
employers who have made legitimate 
mistakes in compiling their claims, but it 
expects them to check their claims and 
repay any excess amount. HMRC will be 

focusing on tackling abuse and fraud 
instead, and has a list of 27,000 high-risk 
cases which have been generated through 
its fraud telephone hotline.
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assistance of a trade union to bring a 
grievance and therefore made an order for 
reinstatement. 

This case is interesting in the fact that it is 
one of the first we have seen where the 
employment tribunal scrutinises the actions 
of an employer in response to the Covid-19 
pandemic. Companies were scrambling to 
deal with the lockdown when it was 
announced back in March which unfortu-
nately resulted in some quick decisions 
being taken by employers. 

It is particularly rare for a Claimant to seek 
interim relief and even more so for the 
employment tribunal to grant it. An 
employer cannot treat an employee unfairly 
because of their participation or affiliation 
with a trade union. 

Michelle Tudor | Senior Associate

01483 464292

michelle.tudor@moorebarlow.com

• Where the employee has no normal 
working hours

The Regulations do not change the 
statutory cap on a week’s pay (currently 
£538) which applies for:
• Statutory redundancy pay
• Compensation for unfair dismissal
• Additional award for unfair dismissal

Where an employee is contractually entitled 
to at least one week more than their statuto-
ry notice period, it seems that the employee 
would not be entitled to their usual rate of 
pay and the employer may continue to pay 
the reduced furlough rate for the notice 
period. However, despite this situation not 
being included in the Regulations, the 
Government has indicated that all employ-
ers should pay notice pay at the employee’s 
usual rate of pay, and it would therefore be 
wise to do so even where an employee is 
entitled to a longer notice period.

Emma Edis | Partner

023 8071 8872

emma.edis@moorebarlow.com

Week’s pay for a week’s 
furlough
With many companies starting to make 
redundancies as the furlough scheme 
begins to wind down, there has been much 
discussion of how to calculate notice pay 
and statutory redundancy payments, in 
particular whether these should be based 
on the employee’s usual salary or the 
reduced rate that they have been receiving 
on furlough. On 31 July 2020 the Govern-
ment introduced the Employment Rights Act 
1996 (Coronavirus, Calculation of a Week’s 
Pay) Regulations 2020 (“the Regulations”). 

The aim of the Regulations is to ensure that 
the following payments are calculated 
based on the employee’s usual rate of pay 
and not the lower furlough rate, where 
applicable: 
• Statutory notice pay 
• Statutory redundancy pay
• Compensation for their employer’s failure 
to provide written reasons for dismissal 
• Paid time off to look for work or arrange 
training as a result of being given notice 

of dismissal
• Compensation for unfair dismissal
• Additional award for unfair dismissal 

Where the Regulations apply, the relevant 
calculation date is the date immediately 
before the date the employee was fur-
loughed, which has the effect of ensuring 
the employee’s usual rate of pay is used and 
not their reduced furlough rate. 
A week’s pay is calculated using similar 
formulae to those in sections 221 to 224 of 
the Employment Rights Act 1996 which 
have been adapted for use where an 
employee has been furloughed.

The formulae differ in the following 
situations: 
• If the employee has normal working hours 
and fixed wages or salary
• If the employee has normal working hours 
but their pay varies due to the amount of 
work done, for example piece work or 
commission-based pay
• Where the employee has normal working 
hours, but their pay varies due to the time of 
work, for example shift work

the grounds that he had been dismissed for 
being a member of a trade union or for 
making used of trade union services 
(section 152 of the Trade Union and Labour 
Relations (Consolidation) Act 1992) and for 
making protected disclosures related to 
health and safety in accordance with the 
Employment Rights Act. 

An employment tribunal may make an order 
for interim relief under section 161 of the 
Trade Union and Labour Relations (Consoli-
dation) Act 1992 in certain types of 
automatically unfair dismissal cases 
(predominantly whistleblowing claims and 
trade union membership claims). An 
employment tribunal can grant a claimant 
interim relief by ordering the employer to 
continue employing the employee (or if it is 
unwilling to employ them, to continue 
paying their salary) until the case is finally 
determined. The claimant applied to the 
employment tribunal for interim relief. The 
judge found that it was likely that the 
Claimant would be able to show that he 
was dismissed because he had sought the 

Disorderly way to 
discipline
In the case of Morales v Premier Fruits 
(Covent Garden) Ltd the Claimant, Mr 
Morales, was employed by Premier Fruits 
(Covent Garden) Ltd, whose business was 
hit heavily by the pandemic. In March 2020, 
the employer proposed a 25% pay cut for 
all staff and that they each take one week’s 
unpaid leave a month.

In May 2020, the Claimant’s trade union 
lodged a grievance on his behalf complain-
ing that the pay cut and unpaid leave had 
caused him a detriment. Furthermore, a lack 
of PPE was posing a health and safety risk 
to staff. 

Following a grievance process, the Claimant 
was subsequently dismissed in July 2020 
on the grounds that he had refused to 
consent to the reduction in wages.

The Claimant lodged a claim for unfair 
dismissal against his former employers on 

Over two years on: 
ensuring you are still 
GDPR compliant as an 
employer 
The 25 May 2020 marked two years since 
the General Data Protection Regulations 
(GDPR) came into force. Within the UK 
GDPR is implemented through the Data 
Protection Act 2018 (DPA). Before the 
implementation of the DPA, businesses 
were busy making the necessary prepara-
tions to ensure that they would be compli-
ant under the new regulations. This is likely 
to have included data audits, reviews, policy 
updates and training. However, since this 
date has the business reviewed the 
documentation, policies and procedures 
that were put in place? Are they still 
adequate? 

It is becoming increasingly clear that during 
the initial rush of GDPR/DPA preparations, 
there was a tendency for businesses to 
concentrate on privacy notices and 
information for clients/customers and 
ensuring the policy was made available on 
websites. In doing so, staff within some 
businesses were forgotten. 

Employers should most definitely have in 
place a privacy notice for their staff. This is a 
document that tells staff what personal data 
the business holds, why and what it is used 
for, as well as ensuring it has rules in place 
in relation to data retention, how to process 
third party data and details on security 
measures. This information may be 
contained in one document – for example 
the privacy notice, or it may be spread 
across more detailed standalone policies 

Foster carers held to be 
Council employees
In the case of Glasgow City Council v 
Johnstone UKEATS/0011/18 the Employ-
ment Appeal Tribunal (EAT upheld a 
decision by the Employment Tribunal (ET) 
that two foster carers are employees of 
Glasgow City Council.

In 2011, Mr and Mrs Johnstone were 
accepted as foster carers by Glasgow City 
Council. They subsequently brought claims 
in the Scottish Employment Tribunal after 
they were denied specialist support in 
caring for a child with severe mental health 
concerns. The tribunal found that there was 
a contract between the parties and 
therefore the Johnstones were employees 
of the Council. 

The Council appealed this decision on the 
basis that the relationship between the 
parties was based on statute and was not 
contractual in nature, but the EAT dismissed 
the appeal and agreed with the Tribunal’s 
decision that the relationship between the 
council and the Johnstones was akin to 
employment. One of the reasons for this 
finding was that the Council exercised a 
high degree of control over how they carried 
out their duties. Another determining factor 
was the annual fee paid to the Johnstones, 
which was deemed to have “the appear-
ance of remuneration as opposed to a sum 
supplied to cover the claimants’ costs”.

The contract in place here related to a 
particular model operated by Glasgow, and 
therefore we cannot necessarily apply this 
decision to all foster carers. 

Josie Beales | Solicitor

023 8071 8103

josie.beales@moorebarlow.com

such as a data protection policy, a data 
retention policy and a subject access 
request policy. The exact approach a 
business takes will depend on its size, 
resources and the amount of personal data 
processed. 

For those businesses who already have in 
place a privacy notice (and/or other similar 
types of documentation), the responsibilities 
don’t end there. They must also consider 
when their documentation was last 
reviewed. Ideally, these types of documents 
should be reviewed on a regular basis to 
ensure consistent compliance with evolving 
regulatory guidance and in-house practices. 
As a prime example - many businesses are 
now working remotely due to the impact of 
COVID-19, employers should especially be 
looking at updating their policies regarding 
these changing working practices to ensure 
the rules and guidance in place is clear on 
how to handle data remotely, especially if 
these arrangements are becoming more 
permanent. 

Reviewing compliance with the DPA will 
usually involve carrying out audits of 
personal data, checking current policies in 
place and considering if they are up to date 
and accurate or if they should be updated 
as well as having a clean-up of personal 
data generally within the business. It is 
important for employers to ensure that they 
aren’t holding onto data for longer than is 
necessary. Another avenue to consider is 
training - is the business satisfied that staff 
understand their obligations under the 
policies? Do they understand the potential 
ramifications of non-compliance for 
themselves and the business? Now may 
provide an excellent opportunity for a 
business to ensure its staff are up to date 
on this type of training – especially given the 
fact that the guidance confirms employees 
who are furloughed are still able to complete 
training. 

We appreciate that ‘data protection’ can be 
a dry and complex area – however it is 
incredibly important businesses do fully 
understand their obligations in relation to 
their staff. The employment team at Moore 
Barlow is happy to arrange a call to advise 
you on your obligations and what you need 
to be doing to ensure you are protecting the 
business by remaining compliant. If now is 
not the right time for you to get in touch, we 
would advise you use this time, where 
possible, to carry out an audit of all the 
personal data you process about staff, and 
why you do this, so that when resources do 
allow you to reach out for advice, you have 
the data ready. 

Stephanie Clark | Associate
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stephanie.clark@moorebarlow.com
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The EAT upheld Dr Evans’ appeal and found 
that the ET had failed to acknowledge the 
potential value of a mere finding of unfair 
dismissal, even without a financial award. It 
could not be said that such a finding would 
be of no value, or that it is not in the 
interests of justice to hold an employer to 
account for procedural unfairness in 
deciding to dismiss a long-serving employ-
ee, even if that cannot lead to any finan-
cial award.

David Ludlow | Partner

01483 748502

david.ludlow@moorebarlow.com

Dismissal unfair despite no 
chance of compensation
An employee was entitled to bring a claim 
for unfair dismissal even where there was no 
reasonable prospect of recovering any 
compensation, according to an Employment 
Appeal Tribunal (EAT) ruling in the case of 
Evans v London Borough of Brent. 

Dr Evans was– a deputy head teacher 
involved in financial mismanagement which 
resulted in himself and another person 
receiving unauthorised overpayments. He 
had been dismissed by his employers on 
grounds of gross misconduct.

A claim for unfair dismissal submitted to the 
Employment Tribunal (ET) was stayed 
pending the outcome of High Court 
proceedings that the school had initiated 
against Dr Evans. The outcome of the High 
Court action was that Dr Evans was ordered 
to repay £46,000 to his employer, with an 
additional £200,000 held to be irrecoverable 
due to limitation issues.

Dr Evans’ claim in the ET resumed but was 
subsequently struck out despite there being 
a finding that unfair dismissal was a 
reasonable possibility. The reason was that 
even if the dismissal was unfair, to award 
compensation to Dr Evans would not be just 
and equitable in light of the irrecoverable 
overpayments. 

Webinar: As the Furlough Scheme draws to an end, what are your workplace options?
As the furlough scheme draws to an end, what are your workplace options? With only a few weeks to go, it is 
certainly something on a lot of employers mind.

Date: Wednesday 7 October 2020
Time: 9:00am – 10:00am

Presenters:
Katherine Maxwell, Partner at Moore Barlow
Emma Edis, Partner at Moore Barlow
Stephanie Clark, Associate solicitor at Moore Barlow

This webinar will consider the options that are available to employers, including:
Consulting with staff regarding redundancy or permanent changes to their terms of employment
Completing a fair redundancy process

To register for this webinar, click here.

https://moorebarlow.clickmeeting.com/as-the-furlough-scheme-draws-to-an-end-what-are-your-workplace-options-/register

