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Even when workers aren’t furloughed, 
employers should consider the need to 
encourage staff to take time off now in order 
that they don’t have lots to take later in the 
year, when business should be busier. 

There is also a mental-health perspective to 
consider as it is not good for employees to 
work solidly for six months without time off.

The Government has introduced a new 
temporary law allowing employees and 
workers to carry over up to four weeks’ paid 
holiday into the next two holiday-leave years. 
This is definitely beneficial to businesses that 
have remained busy during the pandemic and 
maybe can’t facilitate employees taking time 
off at the moment.

ACAS suggests that the best approach is to 
maintain good communication with staff – be 
as flexible as possible, discuss concerns, 
consider everyone’s wellbeing, and acknowl-
edge it is a difficult time. 

Emma Edis | Partner

023 8071 8872

emma.edis@moorebarlow.com

Did Dyson dice with trust?
Engineering 
firm Dyson 
garnered bad 
press for ordering 
employees who 
were able to work 
from home to 
return to the 
office, despite 
Government 

guidance being to “work from home, if you 
can”. The staff refused, saying the instruc-
tion was inconsistent with Government 
advice, leading the firm to reverse its 
decision the following day after it had 
“reviewed the practicalities”.

Our view is that it goes without saying to 
follow Government guidelines. It is also 
important to consider employee wellbeing 
and safety. No employer wants to lose the 
trust of its workers; this could lead to all 
sorts of issues, including health and safety 
claims and constructive dismissals.

Stephanie Clark | Associate

023 8071 8185

stephanie.clark@moorebarlow.com

Leaving annual leave too late
We are receiving a lot of enquiries regarding 
staff holiday and holiday-pay during Coronavi-
rus. As we ease our way out of lockdown 
restrictions, it is important to be aware of the 
rules for the remainder of 2020, as workforces 
need to be managed for the next six months. 

A lot of employers hoping for an upturn in 
trade are unlikely to want all of their staff using 
up holiday in September and October and will 
therefore prefer for staff to use some of leave 
now whilst business is quiet. 

Employers can require their staff to take 
holiday as long as they give them enough 
notice to do so. The notice period required is 
double the length of holiday that the employer 
wishes the worker to take. 

UK employees and workers should receive 
5.6 weeks of annual leave as a minimum. 
Furloughed workers are entitled to take annual 
leave without disrupting their furlough leave 
but their holiday pay is not necessarily the 
same as their furlough pay. This amount varies 
according to the situation but in many cases 
workers will receive their normal remuneration. 
This is appealing for furloughed workers 
because they could get a higher rate of pay.

Editorial Welcome note 
I am delighted to welcome readers to our newly designed Employment 
Newsletter, dedicated to showcasing articles and information related to 
HR and employment law for employers. The change in design coincides 
with the creation of our newly merged firm Moore Barlow, which is an 
incredibly exciting opportunity for our employment law team to spread 
its roots further with offices in Woking and Guilford as well as London, 
Richmond, Southampton and Lymington.

In these times of uncertainty, our employment law team are on hand to 
assist you with any issues you might be facing at the moment. Whether 
that be dealing with furlough leave, sickness pay or even contemplating 
redundancies. This month’s update covers a range of topics which you 
may find of particular relevance at the moment, including how to get 
your workplace Covid secure and a warning about of the importance of 
following a fair and reasonable redundancy procedure.

Please do not hesitate to contact me or anyone detailed in this issue for 
more information or to discuss any issues that 
might need legal input.

Katherine Maxwell | Partner 023 8071 8094

katherine.maxwell@moorebarlow.com

Warning for pregnancy 
related sickness
A law firm’s pregnant employee was granted 
a £23,000 pay-out after being fired for 
taking two days off with severe morning 
sickness. Manchester-based solicitors 
Gowing Law sacked the employee just a 
week after she started her new job as a 
full-time administrator. The employee was 
successful in her claim for unfair dismissal 
and pregnancy related discrimination in the 
employment tribunal.

Dismissals for reasons connected to 
pregnancy or childbirth are ‘automatically 
unfair’ and therefore the employee does not 
need to have the requisite two years’ 
service in order to bring a claim. 

In this case there was also a 20% uplift of 
compensation awarded, because the 
employer failed to follow the ACAS Code of 
Conduct. This is an important reminder to 
follow a formal process before deciding to 
dismiss, even if it is in the case of a new 
employee. If you are in any way unsure, you 
should take legal advice. 

Naomi Greenwood | Partner

020 3274 1006

naomi.greenwood@moorebarlow.com

The straw that breaks 
the contract’s back
The concept of the ‘last straw’ in relation to 
constructive dismissal claims featured in the 
case of Williams v Governing Body of 
Alderman Davies Church in Wales Primary 
School, where a decision by an Employ-
ment Tribunal (ET) was subsequently 
overturned by an Employment Appeal 
Tribunal (EAT).

The case centred on a primary school 
teacher, Mr Williams, suspended by the 
school after allegedly manhandling a child. 
When Mr Williams subsequently resigned 
nearly a year later – the ‘last straw’ (final act 
by the employer ultimately leading to the 
employee’s resignation) was discovering 
that the school had refused to let a fellow 
teacher contact him.

However, the ET found Mr Williams’ ‘last 
straw’ to be ‘innocuous and reasonable’, so 
could not have contributed to the school’s 
previous actions, which he claimed had 
breached his employment contract. He 
appealed, and the EAT held that where an 
employer’s conduct together constitutes a 
fundamental breach of contract, a claim of 
constructive dismissal against them can 
succeed. This is the case even if their more 
recent conduct (in this case, Mr Williams’s 
‘last straw’) does not breach the implied 
term of trust and confidence but does lead 
the employee to resign. 

In order for a constructive dismissal claim to 
succeed, it must be established that:
•  There has been an actual or anticipatory 

breach of contract by the employer which 
amounts to a fundamental or repudiatory 
breach that is sufficiently serious to justify 
the employee’s resignation;

•  The employee must resign in response to 
that breach; and

•  The employee must resign without delay in 
response to that breach, otherwise there 
is a risk that the employee may be 
deemed to have affirmed the contract and 
waived the breach in question.

The EAT found that Mr Williams had 
resigned in response to a course of 
mistreatment over a period of time, and not 
the single “innocuous” act, as the ET 
had found. 

Our opinion
This is an important reminder for employers 
that even a seemingly innocent and 
reasonable act on their part could tip the 
scales towards a constructive dismissal 
case where there has been an earlier 
fundamental breach of contract. The last 
straw does not necessarily have to 
contribute to a breach of the implied term of 
trust and confidence. 

David Ludlow | Partner

01483 748502

david.ludlow@moorebarlow.com

Don’t begrudge the 
greengrocer!
 
When is an employer vicariously liable 
(i.e. responsible) for the conduct of its 
employee? This came up in the case WM 
Morrison Supermarkets plc v Various 
Claimants, involving supermarket chain 
Morrisons and a disgruntled employee.

The employee was a senior internal 
auditor who, acting on a grudge after 
having been disciplined previously, 
published personal information about 
Morrison’s staff. This included payroll 
data relating to more than 100,000 
Morrisons staff. He sent the information 
anonymously to UK newspapers. He 
received an eight-year jail sentence and 
subsequently 5,000 Morrisons staff 
brought a group action against the 
supermarket for compensation.

The High Court and Court of Appeal 
found Morrisons vicariously liable for the 
actions of the employee, but Morrisons 
appealed to the Supreme Court. They 
found in the supermarket’s favour, 
holding that the Court of Appeal had 
placed too much emphasis on whether 
the employee had been acting within his 
field of activities, and that there was not a 
sufficient connection between his 
conduct and his job. 

Our opinion
This is a welcome decision for employers 
as it means it will be harder for employers 
to be liable for employees who have 
committed wrongdoings. This is 
particularly the case where the acts have 
been done maliciously in order to 
damage the reputation of the employer. 

Naomi Greenwood | Partner

020 3274 1006

naomi.greenwood@moorebarlow.com



Employment News | July 2020 5 4 Employment News | July 2020

changes to an employee’s duties by 
removing high risk activities; adopting a 
flexible working approach such as stag-
gered start and end times; and adapting the 
workplace to maintain social distancing. 
Particular focus should be given to shared 
equipment, such as printers and photocop-
ies, and shared facilities such as bathrooms, 
kitchens and break out areas. 

Employers should implement strict hand-
washing and hygiene procedures, providing 
sufficient facilities to ensure that employees 
are adhering to high standards of hygiene. 
Employers should also look at how often 
and the standard to which its offices 
are cleaned. 

Communication is important
Employers should communicate with their 
employees in advance of asking them back 
to the workplace, making sure to consider 
and respond to any concerns or queries 
they may have about how it intends to 
protect their health and safety. By sharing 
the results of the risk assessment, employ-
ers will be able to offer assurance that 
returning to the workplace is safe.

Michelle Tudor | Senior Associate

01483 464292

michelle.tudor@moorebarlow.com

of a contract will be void if the sole or 
principal reason for the variation is the 
transfer. Regulation 4(4) applies to any 
contractual change, not just those that are 
averse to the employee.

Our opinion
The ET’s decision in this case constitutes a 
stripped-back approach to the regulation, 
whereby the court, rather than dissecting 
the variations to establish whether they were 
of benefit to the employee, simply assessed 
whether the variation was made in contem-
plation of the transfer. 

The decision also strikes a good balance 
between protecting both the transferring 
employees and the transferee company.

Our employment, corporate and commercial 
teams work closely together, which enables 
us to handle these types of transactions 
with the utmost care and efficiency.

Emma Edis | Partner

023 8071 8872

emma.edis@moorebarlow.com

The variations enigma
In the case of Ferguson and others v Astrea 
Asset Management Ltd, four directors and 
shareholders of an estate management 
company fell foul of the TUPE – Transfer of 
Undertakings (Protection of Employment) 
– Regulations and were dismissed for gross 
misconduct. 

The four claimants were directors and senior 
employees of Lancer Property Asset 
Management. The Asset Management 
company had a single client which was an 
estate in Mayfair and Knightsbridge worth 
around £5 billion. The client gave 12 
months’ notice to terminate the manage-
ment contract. 
 
A different company, Astrea Asset Manage-
ment, was due to take over the contract 
which amounted to a service provision 
change. In these situations, the TUPE 
provisions would apply so the directors and 
employees of Lancer (being the transferor) 
would transfer to Astrea (the transferee). 

Shortly before the transfer, the four Lancer 
directors, who were to transfer to Astrea, 
updated their employment contracts to 

improve them substantially, including the 
right to an annual bonus of 50% of their 
salary, enhanced termination payments and 
a longer notice period.

The ET found that the 
pre-transfer variations to the 
contracts were void, and this 

was upheld on appeal.

As a result of their actions, Astrea dismissed 
the directors for gross misconduct following 
the transfer. The four brought proceedings 
in the Employment Tribunal (ET) for various 
claims relating to their dismissals, including 
that the termination payments should be 
based on their varied (and more favourable) 
contracts. 

The ET found that the pre-transfer variations 
to the contracts were void, and this was 
upheld on appeal. These variations were 
void by virtue of Regulation 4(4) of the 
Transfer of Undertakings (Protection of 
Employment) Regulations 2006 (TUPE 
Regulations), which provide that a variation 

Making your workplace 
Covid-19 secure
As the stay at home rule relaxes and 
businesses get the green light to re-open, 
employers are making plans to bring their 
staff back into the workplace. 

All employers have a statutory duty to 
ensure the health, safety and welfare of their 
employees as far as reasonably practicable. 
The government’s message remains that 
employees should continue to work from 
home. However, where that is not possible 
and it is necessary to ask employees to 
work on site, employers must take steps to 
ensure that the workplace is 
Covid-19 secure.

The first step that employers should take 
before inviting employees back onto their 
premises is carrying out a risk assessment. 
This means:
•  Identifying the work activities or situations 

that might cause transmission of the virus;
•  Identifying who might be at risk – including 

employees, contractors and visitors to 
the office;

•  Determining how likely it is that someone 
could be exposed to the virus;

•  Acting to remove the activity or situation; 
•  If the activity or situation cannot be 

removed entirely, acting to control the risk.
The results of the risk assessment should 
be shared with employees.

Practical steps to control the risk
Controlling the risk may include temporary 

necessary to include within the statement of 
terms under these new headings.

Despite the fact the new legislation does not 
apply to written statements retrospectively, it 
is worth bearing in mind that existing 
employees have the right to request an 
updated statement in light of the changes. 
Upon receipt of a request, employers will 
have up to a month to provide a statement 
that complies with these new rules. 
Therefore, even if the business doesn’t 
envisage employing or engaging any new 
staff in the near future – it is a still advisable 
to be prepared in case any current employ-
ee requests an updated contract.

Get ahead by getting in touch now with 
myself or another member of the Moore 
Barlow Employment team. We can help you 
understand these changes, update your 
employment documents and/or carry out a 
general review of your employment 
documentation.

Stephanie Clark | Associate

023 8071 8185

stephanie.clark@moorebarlow.com

*There are a few exceptions where certain information 
can still be provided within 2 months of the 
commencement date of the employment or 
engagement for example (but not limited to) 
information relating to disciplinary and grievance 
procedures and some information relating to training.

Getting ahead of the 
game – ensuring 
employment contracts 
are compliant
The current lockdown is undoubtedly a 
strange time for us all. However, it does 
offer an opportunity to pick up tasks that 
may otherwise have been pushed to the 
bottom of our to-do list. For many business-
es, now is the time for planning for the 
future and taking whatever measures they 
can to ensure their business comes out of 
lockdown in the strongest possible position 
and well prepared for the future and 
opportunities that arise.

One project that employers may wish to 
spend time on is reviewing and updating 
their standard template employment 
contracts. New legislation came into force 
on 6 April this year which relates to the 
minimum contract terms to be included, 
who they must be issued to and the timing 
of issuing. Focusing on this now will ensure 
the contract is both up to date and legally 
compliant in preparation for the time when 
businesses are in a position to recruit 
and expand.

Section 1 of the Employment Rights Act 
1996 sets out the minimum information that 
an employee must be given by an employer 
and details of when that information needs 
to be given (referred to below as a ‘state-
ment of terms’). Following the Taylor Review 
in July 2017 and the Good Work Plan 
published in December 2018 the require-
ments under Section 1 have been updated 
to include new compulsory information that 
must be provided to employees and 
workers, new timeframes relating to when 
the information must be provided and new 
information confirming what must be 
included within the main statement of terms 
and what can be provided in another easily 
accessible document. It is therefore 
important to understand these changes, so 
that contracts of employment and engage-
ment for all new starters reflects 
these changes.

While recruitment plans may not be a 
priority for many businesses right now, 
preparing for the future is key and this time 
may be well spent reflecting on the terms 
offered currently and thinking about 
changes they want to introduce to plan for 
the future. Once businesses have got to 
grips with the ways in which COVID-19 
directly impacts them and adapted to this 
‘new normal’, they may plan to permanently 
change working arrangements. This could 
involve making changes to existing 
contracts to provide for greater flexibility or 
new ways of working.

As well as updating contract to reflect 
general changes, one crucial change, 
referred to above, is that a statement of 
terms will need to be provided to both 

employees and workers who start work on 
or after 6 April 2020. Previously the right to 
receive a statement of terms was only 
available to employees. As new workers will 
now need written terms, many employers 
may not have a template worker contract 
they can use if it is not something they have 
issued before – so ensuring the correct 
templates are in place is more important 
than ever.

In addition, the statement of terms must be 
provided on or before the first day or 
employment (or engagement) rather than 
within the first two months of employment 
starting, as previously the case*. Many 
employers will already provide a statement 
of terms before employment begins but 
some may not be so organised. Having up 
to date documents prepared and ready to 
go will assist them with this new 
requirement.

The statement of terms must now include 
additional information including amongst 
other things: confirmation of the length of a 
probation period (or confirmation that no 
probationary period is applicable); more 
detailed provisions in relation to working 
hours and whether working hours are 
variable; details of any training provided and 
who bears the cost of this training; paid 
leave arrangements; and details of all 
benefits. It may be that input is needed from 
a range of people within the business to 
ensure all the relevant information is being 
captured when considering what it is 



6 Employment News | July 2020

Guildford  
The Oriel 
Sydenham Rd 
Guildford 
GU1 3SR  
T (+44) 01483 543210 
F (+44) 01483 464260

London  
60 Cheapside  
London  
EC2V 6AX  
 
T (+44) 020 3962 7333  
F (+44) 020 3962 7444 

Lymington  
48 High Street 
Lymington 
Hampshire 
SO41 9ZQ  
T (+44) 01590 625800 
F (+44) 01590 671224

Richmond  
2 The Green 
Richmond 
London 
TW9 1PL  
T (+44) 020 8744 0766 
F (+44) 020 8332 8630

Southampton 
Gateway House 
Tollgate 
Eastleigh 
SO53 3TG   
T (+44) 023 8071 8000  
F (+44) 023 8033 2205 

Woking  
Concord House  
165 Church St E 
Woking  
GU21 6HJ  
T (+44) 01483 748500  
F (+44) 01483 729933 

Guildford   London   Lymington   Richmond   Southampton   Woking

www.moorebarlow.com

these steps can lead to each affected 
employee being entitled to a protective 
award which is a maximum of 90 days’ 
gross pay. Furthermore, failure to notify the 
BEIS is a criminal offence and you could be 
subject to an unlimited fine.

It is therefore crucial that as an employer 
you do all that you can to carry out a fair 
and reasonable redundancy process. Our 
team is on-hand to provide you with advice 
about how to conduct this process which 
can include drafting scripts for meetings and 
letters to employees. Please do not hesitate 
to get in touch if this is something you 
would like assistance with. 

Katherine Maxwell | Partner

023 8071 8872

katherine.maxwell@moorebarlow.com

Bracing your company for 
redundancies
The president of the employment tribunals 
for England and Wales has said that he 
expects a big increase of unfair dismissal 
claims by reason of redundancy as the 
government’s furlough scheme is wound up.

We know that for many employers the 
furlough scheme has simply been a means 
of delaying the inevitable. With changes to 
the scheme being imposed from as early as 
July, and employer contributions becoming 
compulsory from August, we know that 
many clients will be considering their 
options with regard to redundancies. 

Employers need to be careful to ensure they 
follow a proper redundancy procedure to 
reduce the likelihood of any sort of employ-
ment claim. The most obvious claim for 
employees with over two years’ service 
could make a claim for unfair dismissal. 

However, employers could also be vulnera-
ble to discrimination claims if an employee 
believes that their redundancy is due to a 
protected characteristic. 

A fair and reasonable procedure 
would include:
•  Consulting with employees about the 

proposed redundancies
•  Having a fair method of selection in place
•  Proper consideration of alternative 

solutions to redundancy

Special considerations need to be made 
when employers are considering making 20 
or more employees redundant within a 90 
day period. In this situation an employer has 
a duty to inform and consult appropriate 
representatives of the affected employees. 
The employer must also notify the BEIS of 
the proposed redundancies. Failure to follow 


