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Guidance for Employers 
Coronavirus (COVID-19) and employment law 
 
We have prepared a guidance note to assist employers through the uncertain times caused by the 
coronavirus outbreak.  You will find answers to common questions below.  If you have any concerns 
which are not addressed here, or additional questions, then please do not hesitate to contact us. 
 
Government guidance is changing almost on a daily basis. We will regularly be updating this guidance 
note. 
 
This leaflet is intended as useful guidance only and we recommend that specific legal advice is 
obtained in relation to the particular circumstances applying to your business.  
 
 
 
 

INDEX 
 

            Pg. 
 

  
SICK PAY (STATUTORY AND CONTRACTUAL) .............................................................................. 2 
 
ABSENCE AND PAY ......................................................................................................................... 3 
 
SOCIAL DISTANCING ...................................................................................................................... 4 
 
AMENDING EMPLOYEES' CONTRACTUAL SICK PAY ENTITLEMENT ........................................... 5 
 
CONCERNS FOR EMPLOYERS ....................................................................................................... 5 
 
HOMEWORKING .............................................................................................................................. 7 
 
USING ANNUAL LEAVE ................................................................................................................... 8 
 
PREGNANCY.................................................................................................................................. 10 
 
LOCKDOWN ................................................................................................................................... 10 
 
CORONAVIRUS JOB RETENTION SCHEME (FURLOUGH LEAVE) .............................................. 12 
 
 

 
 
 
 
 
 

  



Correct as at 7 May 2020 

2 
 

 
Sick Pay (statutory and contractual) 

 
In what circumstances is sick pay payable? 
 
The starting point with regard to entitlement to sick pay is the employee’s contract or any terms 
implied through custom and practice with regard to the payment of sick pay for genuinely ill 
employees.  Some employers will have contractual terms that provide only for the payment of 
statutory sick pay (SSP), with the possibility of a discretionary payment of contractual sick pay. 
 
If there is no contractual right to sick pay, then the employee is only entitled to SSP (currently £95.85 
per week).   
 
When is SSP payable? 
 
In order to qualify for SSP an employee must be absent from work due to incapacity. Where an 
employee has not either been diagnosed with COVID-19 or exhibited symptoms, it is unlikely that 
their absence will meet the definition of incapacity. 
 
Ordinarily there is no right to receive SSP in the first three days of sickness absence but following the 
Spring budget announcement the government has announced it will bring forward eligibility to the first 
day of sickness for coronavirus related illness.   
 
SSP for coronavirus will be payable where: 

1) The individual has symptoms of COVID-19, however mild, and are staying at home for seven 
days, beginning with the day on which the symptoms started (day 1). 

2) They live with someone who is self-isolating (as in point 1) and are staying at home for 14 
days, beginning with day 1. 

3) They are already self-isolating in accordance with point 2 (above), develop the symptoms of 
COVID-19, however mild, and are staying at home for seven days, beginning with the day the 
symptoms started.  

4) They are defined in public health guidance* as extremely vulnerable and at very high risk of 
severe illness from Covid-19 because of an underlying health condition and they have been 
advised by a notification that, in accordance with the guidance, they need to follow rigorous 
shielding measures for the period specified in the notification. 

* The public heath guidance is that issued by Public Health England, the Scottish Ministers or Public 
Health Wales National Health Service Trust, as amended from time to time. 
 
There was debate over whether the government intended to also include those vulnerable groups 
strongly advised to "socially distance" and work from home within the parameters of SSP.  Following 
amendment to the guidance on 16 April 2020, it is now apparent that only those who are considered 
extremely vulnerable and defined within the public health guidance and receive a notification will be 
entitled to SSP.   
 
Employers should regularly check the public health guidance on self-isolation as it has changed as 
the pandemic has developed and it directly affects who is entitled to SSP during self-isolation.  
 
How can employees obtain a fit note? 
 
In the March 2020 Budget, the government also announced that a temporary alternative to the fit note 
will be introduced in the coming weeks which can be used for the duration of the COVID-19 outbreak. 
This system will enable people who are advised to self-isolate to obtain a notification via NHS 111 
which they can use as evidence for absence from work, where necessary. This notification would 
meet employers’ need for evidence, whilst taking pressure away from General Practices. 
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Absence and pay 

 
What should an employer do if an employee is living with someone who is suspected to have, or has 
been diagnosed with, COVID-19? 
  
If a member of an employee’s household is suspected of having, or has been diagnosed with COVID-
19, they will need to self-isolate for 14 days in accordance with the stay at home guidance. 
  
The employee will be deemed incapable for work under the new deemed incapacity rules for SSP. 
They will therefore be entitled to SSP, or any contractual sick pay which may apply in this scenario. 
  
Where an employee refuses to attend work due to fears of the coronavirus, what action can the 
employer take? 
 
If the employee can work from home then this may well resolve the issue. If not, the employer would 
need to consider the current public health advice, the specific reason that the employee is concerned 
about attending work and whether it would be discriminatory to refuse home working, take disciplinary 
action, or withhold pay in light of the employee's refusal. 
 
If there is no discrimination angle, and the public health advice is such that the employee could 
reasonably be asked to continue to attend work then it is possible that the employee could be 
investigated for misconduct in terms of their refusal to follow a reasonable management instruction, 
and their unauthorised absence. 
 
If the absence is unauthorised then the employee would likely not be entitled to pay as they are not 
willing to attend work. 
 
However, the context of the refusal to attend work would need to be closely considered before 
disciplinary action were taken. Certain dismissals related to the raising of health and safety concerns 
amount to automatically unfair dismissals which do not require qualifying service. 
 
You should seek more detailed legal advice if you have an employee who is refusing to attend work.  
 
What can an employer do if a refusal to attend work is in the context of a close relative being in a 
vulnerable category? 
  
If homeworking, or redeployment into a role that is suitable for homeworking, can be arranged then 
this is likely to be the obvious solution. 
  
The government’s guidance on shielding and protecting people defined on medical grounds as 
extremely vulnerable from COVID-1 envisages social distancing within a home environment. Under 
the heading “What should you do if you have someone else living with you?”, the guidance notes: 
  
”The rest of your household do not need to start shielding themselves, but they should do what they 
can to support you in shielding and to carefully follow guidance on social distancing 
The guidance does not, therefore, expressly require someone living in the same household as 
someone who is practising shielding to stop working. However, we would expect employers to react 
sensitively to such genuine concerns, and, in many cases, allow a period of unpaid leave without any 
disciplinary repercussions as a minimum. 
  
The law on associative discrimination does not protect the relative of a person with a protected 
characteristic against a failure to make reasonable adjustments, discrimination arising from disability 
or indirect discrimination. However, they are protected against direct discrimination, harassment and 
victimisation so reasonable steps should be taken to ensure that the employee does not suffer 
repercussions because of their association with someone who has a protected characteristic and falls 
within one of the vulnerable groups. 
 
 

https://www.gov.uk/government/publications/covid-19-stay-at-home-guidance
https://www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19#how-do-these-measures-differ-from-the-social-distancing-guidance-for-vulnerable-people-issued
https://www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19#how-do-these-measures-differ-from-the-social-distancing-guidance-for-vulnerable-people-issued
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Social distancing 

 
Where an employee falls into one of the categories the government has “strongly advised” to work 
from home, can the employer require them to come into work if their role cannot be carried out 
remotely?  
 
On 16 March 2020, the government issued the (now withdrawn) social distancing guidance which 
"strongly advised" certain categories of vulnerable employees to practice social distancing measures 
including working from home and avoiding public transport.  
 
This guidance has been replaced by new Social distancing guidance which refers to this category of 
individuals as “clinically vulnerable people”. Clinically vulnerable people are advised to take “particular 
care” to minimise contact outside of their household. Clinically vulnerable people are: 

 Individuals aged 70 and over. 

 Women who are pregnant. 

 Individuals aged under 70 with an underlying health condition (being any adult instructed to 
get a flu jab each year on medical grounds). These include those with chronic respiratory 
diseases, chronic heart, kidney or liver disease, diabetes and those with a weakened immune 
system.  

On 21 March 2020, the government issued the “Shielding Guidance” which sets out the categories of 
people the government consider to be “clinically extremely vulnerable”. These include organ 
transplant recipients, people with certain cancers, those with severe respiratory conditions and 
women who are pregnant and have significant heart disease. 
 
The government’s announcement on 23 March 2020 that all members of the public must stay at 
home, except in very limited circumstances, means that all employees must be permitted to work from 
home where possible. If the employer is one which is permitted to continue operating (meaning that 
employees who cannot carry out their work from home are permitted to commute to work) then an 
employer should consider their position very carefully before requiring an employee to come into work 
if they fall into one of the vulnerable categories identified. To do so could amount to a breach of the 
employer's duty of care to the employee and a breach of the implied term of mutual trust and 
confidence. This could amount to a repudiatory breach of contract resulting in a claim for constructive 
dismissal and/or discrimination. Further, where an employee from one of the vulnerable groups 
subsequently contracts COVID-19 due to their employer's actions, they will potentially have a claim 
for personal injury against the employer.  
 
Is an employee who is shielding entitled to statutory sick pay? 
 
We advise you to get specific legal advice if you have an employee that falls within these parameters.   
 
However, as a general rule the employee should either:  

 work from home if possible and appropriate; 

 be deemed “incapable of work” and therefore receive SSP; or 

 be furloughed. 
 
The Statutory Sick Pay (General) (Coronavirus Amendment) (No. 3) Regulations 2020 (SI 2020/427) 
came into force on 16 April 2020. They amend the schedule inserted into the SSP Regulations so that 
a person will be deemed incapable of work when they are isolating themselves because: 
  

 They are defined in public health guidance as extremely vulnerable and at very high risk of 
severe illness from COVID-19 because of an underlying health condition; and 

 They have been advised by a notification (sent to, or in respect of, them) that, in accordance 
with that guidance, they need to follow rigorously shielding measures for the period specified 
in the notification. 

Accordingly, a person who is following shielding measures as advised by a notification is deemed to 

https://www.gov.uk/government/publications/full-guidance-on-staying-at-home-and-away-from-others/full-guidance-on-staying-at-home-and-away-from-others#eel-decline
https://www.gov.uk/government/publications/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19/guidance-on-shielding-and-protecting-extremely-vulnerable-persons-from-covid-19#how-do-these-measures-differ-from-the-social-distancing-guidance-for-vulnerable-people-issued
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be incapable of work for the purposes of SSP eligibility. 

If an employer insists on an employee continuing to work, there may be a potential breach of health 
and safety obligations and/or a breach of the implied term of trust and confidence. We would 
recommend you seek further guidance on these circumstances to ensure that all the risks are 
considered.  
 

Amending employees' contractual sick pay entitlement 

 
Where the relevant employees' sick pay entitlement is set out in their contracts, to amend this will 
amount to a variation of contract. In summary, employers can only make such changes with:  

 Consent. Employers could seek the written consent of the relevant employees to the 
contractual change. While employees are unlikely to agree to a change in terms that is not in 
their favour, they may be willing to do so where their agreement may help the employer stay 
in business.  

 Dismissal and re-engagement. Where employees are unwilling to consent to a change in their 
contractual sick pay entitlement, an employer can consider dismissing them and offering them 
re-engagement on the revised terms. Even if the affected employees accept the new terms, 
they will be entitled to claim unfair dismissal in respect of the termination (assuming they have 
the requisite length of service) and wrongful dismissal, if the employer does not give them the 
required notice to terminate.  

If the employer wishes to vary the contracts of 20 or more employees, and it intends to dismiss 
employees who do not consent to the change in their terms, for the purposes of section 188 of the 
Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA), those employees will be 
classed as dismissed by reason of redundancy. The employer will therefore have a duty to inform and 
consult appropriate employee representatives and notify the Secretary of State using form HR1. 

Employers should also consider: 

 Whether there is any relevant collective agreement in place in relation to sick pay. 

 Whether the change could indirectly discriminate against a particular protected characteristic, 
such as disabled employees.  

Unilaterally imposing the change - Employees may respond to a change that is imposed on them 
unilaterally in a number of ways. They may "work under protest" and bring claims for breach of 
contract or unlawful deductions from wages (where they are only paid SSP during a period of 
absence). Alternatively, they may resign and claim constructive dismissal. 

Concerns for employers 

 
In what circumstances should the employer consider lay-off and short time working? 
 
Laying off employees means that the employer provides employees with no work (and no pay) for a 
period while retaining them as employees; short-time working means providing employees with less 
work (and less pay) for a period while retaining them as employees.  
 
These are temporary solution to the problem of no or less work. However, if employees are laid-off or 
put on short-time working in circumstances where the employer does not have the contractual right to 
do so then the employer will be in fundamental breach of contract entitling the employee to resign and 
claim constructive dismissal.  
 
A better option is likely to be the Coronavirus Job retention Scheme which will pay employees’ 
salaries of up to £2,500 a calendar month as long as they are kept on the payroll. 
 
Lay-off may need to be considered in the following scenarios: 
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 A downturn in work due to the effect of COVID-19 on suppliers and customers means that 
fewer employees are required on a temporary basis. 
 

 Temporary closure of the workplace due to insufficient employees being able to work or the 
effect of government restrictions. 
 

Short-time working may need to be considered where there is: 
 

 A downturn in work due to the effect of COVID-19 on suppliers and customers meaning that 
the business does not need all employees to work their contracted hours. 

 
Employees who are already unable to work, for example due to sickness or (arguably) medically 
advised self-isolation, cannot be laid-off. 
 
Typically, lay-off and short-time working are used in sectors such as manufacturing, and often for 
certain types of worker, such as those working on the factory floor or piece-workers (workers who are 
paid according to the work they produce rather than the hours that they work). Subject to meeting 
relevant statutory conditions, an employee who is laid off or put on short-time working will be entitled 
to apply for a statutory redundancy payment in certain circumstances. Alternatively, such an 
employee may be entitled to be paid a statutory guarantee payment by their employer. You should 
contact us for specific legal advice if you wish to discuss these statutory schemes further. 
 
Employers are in any event able to come to their own tailored agreements with staff which may 
involve a temporary cessation of work or reduction of hours as an alternative to redundancy following 
proper  consultation. 
 
How should an employer deal with an employee who has severe anxiety and is afraid to work? 
 
An employer should be sympathetic to any concerns staff may have and try to resolve them to protect 
the health and safety of the employee. For example, if possible, the employer could offer flexible 
working, or allow the employee to take holiday or unpaid leave.  
 
An employee with severe anxiety may find their condition is exacerbated by travelling or being in 
public places due to the increased risk of contracting COVID-19. If their anxiety prevents them from 
attending work in these circumstances, it is possible that they may be regarded as on sick leave and 
therefore entitled to SSP or contractual sick pay. 
 
Where an employee suffers from severe anxiety, this could amount to a disability. Medical advice 
should be sought as soon as possible from a specialist treating the employee, or occupational health, 
to determine whether the employee is disabled (if there is no recent diagnosis) and, if so, to see what 
adjustments, if any, should be made to assist the employee in continuing to work, such as home 
working or flexible hours. 
 
What about other high-risk employees who choose to self-isolate? 
 
Some employees may fall into a high risk category in relation to COVID-19 but are not disabled. The 
World Health Organisation (WHO) has identified that those aged over 70, or who suffer from 
cardiovascular disease, a respiratory condition, diabetes, an auto immune condition or who are 
pregnant, are at a higher risk of developing more severe symptoms. 
 
Such employees may wish to self-isolate, even before seeking medical advice. The Acas guidance 
states that an employer should listen to any concerns staff may have and if they are genuine, the 
employer must try to resolve them to protect the health and safety of their staff. For example, if 
possible, the employer could offer flexible working, or allow the employee to take holiday or unpaid 
leave.  
 
Employers should consider whether there are any potential indirect age discrimination issues if they 
require all employees to be in receipt of either a fit note or written request to be eligible for contractual 
sick pay. 
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What help is available for employers? 
  
On 17 March 2020, the Chancellor set out the detail of the measures the government will introduce to 
support employers, including: 
  

 Employers with fewer than 250 employees to reclaim SSP paid in respect of the first 14 days 
of COVID-19-related sickness absence, which will have retrospective effect from 14 March 
2020. 

 A 12-month business rates holiday for all retail, hospitality and leisure businesses in England. 

 A Coronavirus Business Interruption Loan scheme. 

 A HMRC Time to Pay scheme.  
 

On 20 March 2020, the government announced: 

 The introduction of a Coronavirus Job Retention Scheme. 

 The extension of the interest free period under the Coronavirus business interruption loan 
scheme from six to 12 months, and that it will be available from 23 March 2020. 

 VAT payments will be deferred in respect of the next quarter and not be due until the end of 
the financial year. 

 Further measures for medium-sized and large business will be announced next week. 
  

Homeworking 

 
Are we entitled to require an employee to work from home? 
 
On 23 March 2020, the government advised that all employees should work from home wherever 
possible.  The Guidance for employers states that employers should make every possible effort to 
enable home working as a first option, and that employees should be encouraged to work from home 
unless it is impossible for them to do so. 
 
If there is already an established requirement to work from home where appropriate or where 
instructed to do so (or in the case of a business continuity issue such as a pandemic), then there is 
unlikely to be an issue in applying that obligation in an effort to contain the spread of COVID-19. 
 
If not, imposing home working would arguably constitute a variation of the contract requiring 
employee consent. However, where an employee is faced with either being on SSP or nil pay as an 
alternative, they may well be willing to consent to working from home as a way of preserving pay. 
 
There are alternative methods of changing terms and conditions of employment but in the 
circumstances and given the time sensitive nature of the COVID-19 outbreak, employee consent is 
likely to be the most realistic means of validly imposing a home working requirement where none 
previously existed. 
 
Where home working is being newly introduced, or expanded, the employer should ensure that the 
health and safety implications have been considered and that the necessary infrastructure is in place. 
 
Can an employee be permitted or compelled to work from home during self-isolation? 
 
Self-isolation following government guidance is deemed incapacity from a statutory sick pay 
perspective.  However, this only applies where, by reason of that self-isolation, the employee is 
unable to work. It does not prevent an employee from being permitted to work from home and 
continue to receive full pay if they are well enough, and the appropriate facilities are in place for them 
to do so. 
 

https://www.gov.uk/government/publications/guidance-to-employers-and-businesses-about-covid-19/guidance-for-employers-and-businesses-on-coronavirus-covid-19
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Where an employer has the contractual right to compel an employee to work from home in normal 
circumstances, it is likely that they could assert that right in the context of self-isolation (assuming that 
the employee is fit to work and has not asserted another right such as the time off to care for a 
dependant). Where the employer does not have the contractual right to impose home working then it 
is unlikely that the employer could force the point.  However, given that the employee would only be 
entitled to SSP (or, arguably, nil pay if it could be argued that they are not "unable" to work if the 
facility to work from home is provided) it seems likely that most employees will agree to do so. 
 
Can we refuse to allow an employee to work from home if they will also be looking after children? 
 
In normal circumstances, it would not be appropriate for an employee to work from home while also 
providing childcare. However, employers may need to take a pragmatic approach. Given that schools 
and nurseries have closed to children of the parents of non-key workers, the majority of parents in the 
workplace will face this issue and putting a blanket ban on working from home while also looking after 
children may preclude a large proportion of the workforce from performing any duties. In these 
unprecedented circumstances, employers may be prepared to take a more relaxed and flexible 
approach to homeworking and allow employees to work around their childcare responsibilities.  
 
The Acas, Working from home guidance suggests that more flexible homeworking arrangements that 
could be considered include: 
  

 Working different hours. 

 Agreeing that the employee may not be able to work a full day or a full week. 

 Reducing work targets. 

 Being flexible about deadlines where possible. 

 The same approach may be needed if an employee is caring for someone else, such as 
an older relative or someone who is ill.  

 
Employees with younger children who require constant attention may not be able to work at all while 
responsible for looking after those children. However, they may be able to split the childcare with the 
other parent, so that both parents are able to, at least, continue working part-time. 
 
Employees in these circumstances may assert their right to time off to care for a dependant. Time off 
in these circumstances is unpaid, unless there is a contractual right to pay. Given that school closures 
could last a relatively long time, it is likely that many employees who consider that they can undertake 
some work while providing childcare would prefer to do so (rather than assert their statutory right to 
time off) if the employer is willing to allow them to work flexibly. 

Using annual leave 

 
Can workers carry forward annual leave if they are prevented from taking it due to the pandemic? 
  
The government has passed emergency legislation relaxing the restriction on carrying over the four 
weeks’ leave derived from the Working Time Directive (2003/88/EC) (WTD leave) with immediate 
effect.  This permits the carry-over of any untaken WTD leave where it was not reasonably practicable 
to take it in the leave year “as a result of the effects of the coronavirus (including on the worker, the 
employer or the wider economy or society)”. 
  
It is not yet clear what circumstances will mean that it was not reasonably practicable to take leave 
within the relevant leave year.  There is conflicting guidance from Acas and various legal 
commentators about this.   
 
A key question for many is whether annual leave can be taken by an employee who is on furlough 
leave.  Arguably, it is reasonably practicable for workers on lay-off or furlough leave to take annual 
leave. However, based on the current guidance we simply do not know what the governments 
intentions are on this point.    
  
Carried-over leave may be taken in the two leave years immediately following the leave year in 
respect of which it was due. Employers will only be able to require a worker not to take carried-over 
leave on particular days (as permitted under regulation 15(2), WTR 1998) where they have a “good 



Correct as at 7 May 2020 

9 
 

reason” to do so; this is undefined. Regulation 14 of the WTR 1998 is also amended to ensure a 
worker will be paid in lieu of any untaken carried-over holiday where their employment is terminated 
before they have had a chance to take it. 
  
As the full 5.6 weeks’ statutory leave (and any enhanced contractual leave) cannot be carried over 
under these provisions, employers will need to consider putting in place a relevant agreement which 
allows all 5.6 weeks of leave to be carried forward.  
 
The contractual position will depend upon the contract of employment and any holidays policy. 
  
How do employers identify which annual leave is subject to the relaxation of carry-over of leave? 
  
One of the tricky issues with the new right to carry-over annual leave is how employers identify which 
leave can be carried forward. The relaxation of the restriction on carrying over annual leave only 
applies to the four weeks’ leave derived from the Working Time Directive (2003/88/EC). This means 
that workers must be entitled to take the other 1.6 weeks of annual leave during the leave year in 
which it accrues, unless there is a relevant agreement which permits it to be carried forward. 
  
We anticipate that many employers will put in place a relevant agreement allowing the 1.6 weeks of 
annual leave to be carried forward in order to avoid this difficulty. 
  
If there is no such relevant agreement, and the employer is unable or unwilling to implement one, then 
the employer will need to consider the point further. 
  
In what circumstances could holiday be used by workers to cover periods of absence? 
  
The normal rules on taking annual leave will continue to apply, subject to the amendment to the rules 
on carry over explained above.  Workers may wish to take annual leave as an alternative to scenarios 
where they would otherwise be on SSP or nil pay. Workers are entitled to take statutory annual leave 
during sickness absence but may not be compelled by the employer to do so. 
  
Workers who are not on sick leave can be instructed to take statutory annual leave by their employer, 
provided that they are given the required level of notice. 
  
Can an employer cancel a worker’s annual leave? 
  
Employers are entitled to require workers not to take statutory annual leave on certain dates. 
However, where consent has already been given to take the leave there is a risk that this will breach 
the implied term of mutual trust and confidence which could lead to the worker resigning.  Any 
contractual provisions on annual leave, and any holidays policy would also need to be considered. 
  
Is a worker who is in self-isolation entitled to reschedule holiday? 
  
On the basis of the case law on statutory annual leave and sickness absence, it is arguable that a 
worker who is subject to self-isolation but does not have symptoms should be entitled to reschedule 
their annual leave, if they wish to do so. 
   
Where a worker is subject to self-isolation because they have COVID-19, or symptoms of it, then they 
would be treated in the same way as any other worker who is absent due to ill health. 
  
Where a worker is subject to self-isolation because government guidance recommends that they do 
so (for example, if they live with someone with symptoms) but they are not incapable of working due 
to their own ill health then the position is less clear. Such individuals will be entitled to SSP because 
of the new rules on deemed incapacity.  However, entitlement to SSP is not, necessarily, enough to 
bring them within the case law on rescheduling of annual leave for employees who are incapable of 
work due to ill health. 
  
A period of self-isolation (where the employee is not also sick) does not have the same purpose as 
normal sick leave (because the purpose is containment of disease rather than allowing the worker to 
recover). However, it is also arguable that a period of self-isolation during which the worker is unable 
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to leave their home would not be regarded as a period during which the worker can enjoy a period of 
relaxation and leisure (the purpose of annual leave). It may therefore be arguable that the principle 
that sickness absence and annual leave have a fundamentally different purpose may also be 
extended to self-isolation and annual leave. If that is correct, employers should allow workers to 
reschedule at least the four weeks’ leave contained in the Working Time Regulations 1998 where it is 
affected by self-isolation. 
  
Are employees permitted to take pre-arranged annual leave during a period of lay-off? 
  
Yes, if the employment contract continues during lay-off then employees’ rights in terms of annual 
leave will be unaffected.  

Pregnancy 

 
Can we require a pregnant employee to start their maternity leave early? 
 
An employer cannot force a pregnant employee to start their maternity leave early. However, 
maternity leave will start automatically before the employee's chosen start date if the employee is 
absent from work "wholly or partly because of pregnancy" after the beginning of the fourth week 
before the expected week of childbirth (EWC), but before the date she has notified. The employee’s 
maternity leave will begin automatically on the day after the first day of her absence. 
 
In all other circumstances, including where the employee is off sick for a non-pregnancy-related 
illness, her maternity leave will start on the chosen start date, as notified to the employer. An 
employer cannot force an employee to start her maternity leave earlier. To attempt to do so would be 
discrimination on grounds of pregnancy and maternity. 
 
As pregnant women have been “strongly advised” to socially isolate, avoid travelling on public 
transport and work from home where possible, where the nature of the employee’s role means that 
they cannot work from home and there is no suitable alternative work available that they could do 
from home, the employer should consider suspending the employee on full pay. 
 
We are not aware of any authority on whether this will start the employee's maternity leave if there is 
less than four weeks before their EWC.  However, we consider that a health and safety suspension 
could amount to an absence "wholly or partly because of pregnancy", not least because suspension 
on these grounds can only take place if the employee is pregnant.  
 
What special considerations apply where the employee is pregnant? 
  
Employers have additional duties to protect the health and safety of new and expectant mothers in the 
workplace. In summary, the law requires employers: 
  

 To assess the workplace risks posed to new or expectant mothers or their babies. 

 To alter the employee’s working conditions or hours of work to avoid any significant risk. 

 Where it is not reasonable to alter working conditions or hours, or would not avoid the risk, to 
offer suitable alternative work on terms that are not “substantially less favourable”. 

 Where suitable alternative work is not available, or the employee reasonably refuses it, to 
suspend the employee on full pay.  

 
As pregnant women have been “strongly advised” to socially isolate, avoid travelling on public 
transport and work from home where possible, where the nature of the employee’s role means that 
they cannot work from home and there is no suitable alternative work available that they could do 
from home, the employer should consider suspending the employee on full pay in. 

Lockdown 

 
What does the government’s announcement on 23 March 2020 mean for employers? 
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On 23 March 2020 the government issued new guidance which requires the public to stay at home, 
subject to limited exceptions.  Commuting to work is permitted, but only where the work “absolutely 
cannot” be done from home.  
 
The effect of the new guidance is also to close down all non-essential businesses including: 
  

 All non-essential retail stores - this will include clothing and electronics stores; hair, beauty 
and nail salons; and outdoor and indoor markets, excluding food markets. 

 Libraries, community centres, and youth centres. 

 Indoor and outdoor leisure facilities such as bowling alleys, arcades and soft play facilities. 

 Communal places within parks, such as playgrounds, sports courts and outdoor gyms. 

 Places of worship, except for funerals attended by immediate families. 

 Hotels, hostels, bed and breakfasts, campsites, caravan parks, and boarding houses for 
commercial/leisure use (excluding permanent residents and key workers). 

 
If the workplace has to close temporarily following the government’s announcement on 23 March 
2020, do we still have to keep paying our employees? 
 
Some employers will be able to continue to run their business with employees working remotely, but 
many employers will not be able to do so, such as those in the service industry. All employers should 
consider whether there is work that some or all of their employees could carry out in this situation, at 
least for an initial period. This may mean asking employees to temporarily carry out work that is not 
within their usual job description. However, in the circumstances, employees are likely to be flexible in 
order to both help their employer’s business keep running and to keep getting paid. Where some or all 
employees are able to work remotely, consider our advice under homeworking. 
  
Where an employer is not able to continue its business with employees working remotely the 
Coronavirus Job retention Scheme will pay employees’ salaries up to £2,500 a calendar month as 
long as they are kept on the payroll.  

 
Can businesses that are instructed to close by the government argue that their contracts with 
employees and workers are frustrated? 
  
The doctrine of frustration is rarely applied, particularly in an employment context. Ordinarily, it is 
unlikely that employment contracts are considered to be frustrated because this would require the 
position to be so fundamentally different to that envisaged that performance becomes impossible.  
  
However, it is possible that where a government instruction (or, indeed, other circumstances) prevent 
an employer from providing work to its employees, and prevents the employees from performing the 
work, employment contracts may be frustrated. Unfortunately, it is too soon to tell whether this will 
apply during the Covid-19 pandemic and it will remain a fact-specific question in any event. 
  
One point for an employer to consider is that the frustration of a contract will bring the contract to an 
end, causing the rights and obligations of the parties to fall away by operation of law. If the employer 
envisages continuing its business, it will likely want to consider less permanent options such as the 
Coronavirus Job retention Scheme, which will pay employees’ salaries of up to £2,500 a calendar 
month as long as they are kept on the payroll,  lay-off or short-time working. 
 
If we need to ask all our employees to work from home in light of the government’s announcement on 
23 March 2020, what issues do we need to consider? 
  
The issues to consider include: 
  

 Supporting employees to adjust to homeworking. 

 Employers and employees’ health and safety responsibilities, including looking after mental 
and physical health. 

 Equipment and technology. 

 Ongoing assessment of homeworking systems and arrangements. 

 Setting clear expectations. 
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 Keeping in touch. 

 Pay and terms and conditions of employment. 

 Working from home and childcare (see also Can we refuse to allow an employee to work from 
home if they will also be looking after children who have been sent home from school or 
nursery?). 

 Expenses. 

 Insurance, mortgage or rent agreements. 
 
 
 How should a business collectively consult over redundancies if it is subject to compulsory closure? 
  
If 20 or more redundancies are proposed at one establishment within 90 days, this will trigger 
collective consultation obligations. 
  
The fact that an employer has closed its business does not mean it is no longer possible for it to 
collectively consult with its employees under section 188. Practically speaking, the employer must 
have a way of communicating with employees after business closure - whether by email, telephone or 
even by post (although it would be wise to confirm to employees the way in which communication will 
take place prior to the business closure). 
  
Further, the employer’s duty is actually to consult with representatives of the affected employees, and 
not the employees themselves. Therefore, once representatives have been elected, the employer’s 
consultation obligations become easier to manage. 
  
If things are particularly difficult, it may be possible for the employer to rely on the “special 
circumstances” defence to justify a failure to comply in all respects with collective consultation 
obligations. However, this will not totally absolve the employer from obligations and it will still be 
necessary to take reasonable steps to comply. 
 

Coronavirus Job Retention Scheme (furlough leave) 

 
The new Coronavirus Job Retention Scheme was announced by the government  in response to the 
COVID-19 pandemic. Under the scheme, all UK employers, regardless of size or sector, can claim a 
grant from HMRC to cover 80% of the wages costs of employees (and some workers) who are not 
working but kept on the payroll ("furloughed"), of up to £2,500 a calendar month for each employee.   
 
The scheme is temporary and will be available until at least the 30 June.  It is intended to alleviate the 
pressure on employers who will be facing financial difficulties as a result of COVID-19.    
 
The scheme will apply in respect of all employees and workers who are on the company’s PAYE 
payroll on or before 19 March 2020, and in respect of which HMRC have been notified of their 
employment through an RTI submission notifying payment in respect of that employee/worker on or 
before 19 March 2020.  Claims can be backdated to 1 March 2020.   

The online portal is up and running (from 20 April). If you are considering using the scheme then we 
recommend you obtain legal advice to ensure you do not leave yourself open to employment claims 
(such as discrimination and unfair dismissal).     

 

 
 
 


