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WELCOME TO DECEMBER’S  
EMPLOYMENT LAW UPDATE
With the holiday season fast approaching we hope you enjoy reading 
through our last update of 2018. 

In this edition we look at a dramatic rise in Employment Tribunal claims 
since fees for bringing an employment claim were abolished in July 2017. 

We comment on the ruling of one of the most highly anticipated court 
judgements on the year – the ‘Gay Cake’ ruling.

We also provide an update on recent cases and news articles including 
bereavement leave and the right for working parents to have paid leave if 
they lose a child. 

If you have any comments or questions, please contact me on 
023 8071 8094. Follow us on Twitter for the latest employment 
news.@MBEmployment.

As we say goodbye to 2018, may we take this opportunity to wish you 
a Merry Christmas and a happy New Year from all of us in the Moore 
Blatch employment team.  We look forward to bringing you all the key 
employment law updates in 2019.

Katherine Maxwell
Partner and head of employment
023 8071 8094 
katherine.maxwell@mooreblatch.com

WORKING PARENTS TO GET 
BEREAVEMENT LEAVE 
Employed parents will have a statutory right to two weeks’ paid leave if they lose a child under the 
age of 18 or suffer a stillbirth from 24 weeks of pregnancy.
 
 The Parental Bereavement (Leave and Pay) Act 2018, which received 
Royal Assent on 13 September and is due to come into force in 2020, 
will allow bereaved parents to take up to two weeks’ the leave within 
56 days of the child’s death or stillbirth.

Legal opinion

We are certain this legislation will be welcomed by everyone, 
even though specific details of the Act are still to be determined. 
Bereavements are incredibly delicate situations to handle and it helps 
to have a clear policy for supporting employees during their trauma. 

The new Act will encourage employers to treat grieving parents 
with dignity and compassion in their bereavement. ACAS offers 
guidance on managing bereavement at work and we recommend that 
employers have in place a written bereavement policy.  

 

Emma Edis
Associate
023 8071 8872 
emma.edis@mooreblatch.com



In the case of ‘East Kent Hospitals University NHS Foundation Trust v Levy’, 
an employee in the Trust’s Records department successfully claimed for 
unfair dismissal following an unusual sequence of events.

The woman had worked in the Records department for around 10 
years but recently had issues with a colleague which resulted in a higher 
absence record than would normally be expected. She went on to apply 
for – and get – a job in the hospital’s Radiology department and wrote to 
her existing manager using the words “please accept one month’s notice 
from the above date”.

The manager took this to mean notice of termination of her employment 
and responded to acknowledge the assumed resignation. A few days 
later the Radiology department withdrew their offer of employment, so 
the employee tried to retract her statement of notice, but the Records 
department refused her and wrote to confirm her date of termination.

The woman brought an unfair dismissal claim against the Trust and 
won her case. The Trust had argued that the words in the claimant’s 
letter were unambiguous and clearly notice of termination. But the 
tribunal concluded that the letter could either have been notice of 
intended transfer or notice of termination, and therefore would lead 
the reasonable observer to agree that the claimant was merely notifying 
her manager of her intention to accept the offer, not of her intention to 

terminate her employment.
The Records department had looked at the Trust’s immediate response 
to the letter and found that the claimant’s notification had been 
understood to relate to her departure from the Records department, not 
from the Trust in general. 

Legal opinion

Although this is a unique scenario and the outcome is heavily weighted 
on the facts, it’s a good reminder of the importance of ensuring clarity 
of communication whenever an employee resigns or offers to give 
notice to resign.  

Employers should always seek to understand why the employee is 
resigning and how much notice they intend to provide. If in doubt, you 
should seek legal advice at the risk of being found to have committed 
unfair dismissal – as in this case!

  

WHEN IS A RESIGNATION NOT A 
RESIGNATION?
The case of ‘East Kent Hospitals University NHS Foundation Trust v Levy’

Emma Edis
Associate 
023 8071 8872 
emma.edis@mooreblatch.comm

JOB HUNTERS FOCUS ON GENDER 
PAY GAP 
Six out of ten women would take into consideration an organisation’s gender pay gap when looking 
for a job, according to the Equality and Human Rights Commission.

In a survey of 2,515 employees, 61% of female employees said they’d 
look at the gender pay gap, and 58% said they’d be less likely to 
recommend their employer if it had a gender pay gap. Half said they’d be 
less motivated and committed to their employer if it had such a gap.

As for men, 39% would feel less proud to work for an employer with a 
gender pay gap, compared to 60% of women. Nine out of ten men and 
women surveyed had heard of the gender pay gap, but almost half didn’t 
know what their employer’s pay gap was, or what the company planned 
to do about it.

Legal opinion

As more businesses are forced to be transparent about their gender-
pay-gap reporting, we suggest employers stay ahead of the game by 
proactively trying to reduce their pay gap as soon as possible, because 
the businesses most visibly trying to make a difference will be more 
attractive to talented job hunters. Companies should also consider 
whether they have the tools and data collection systems in place to deal 
with ethnicity-pay-gap reporting which is also on the horizon.

Katherine Maxwell
Partner and head of employment
023 8071 8094 
katherine.maxwell@mooreblatch.com



The case began when Irish bakery Ashers refused to bake a cake for Mr 
Lee, a customer, because the cake he wanted had the words “support gay 
marriage” on it, which was against the bakery owner’s Christian beliefs. Mr 
Lee then brought a claim against the Ashers owners and the bakery itself 
for direct and indirect discrimination on the grounds of sexual orientation. 

The case worked its way up through the courts until it was heard on 
appeal at the Supreme Court. The judges unanimously held that the 
bakery did not refuse to carry out the order because of Mr Lee’s actual or 
perceived sexual orientation, but that the objection was to the message on 
the cake, not any personal characteristics of the customer, or anyone with 
whom he was associated. The Court therefore judged the bakery would 
have acted in the same way had Mr Lee been heterosexual.  

In their decision, the judges gave weight to the European Convention of 
Human Rights – specifically Article 9 (freedom of religious beliefs) and 
Article 10 (freedom of expression) – by saying the bakery owners were 
exercising their right to freedom of expression.

Lady Hale, in her judgment, said the bakers did not refuse to fulfil the 
customer’s order because of his sexual orientation but because it would 
have meant supplying “a cake iced with a message with which they 
profoundly disagreed”.

It was determined that, while the bakery couldn’t refuse to supply Mr 
Lee with a cake because of his beliefs or sexual orientation, they equally 
didn’t have to provide him with one bearing a message with which they 
profoundly disagreed. 

They were therefore invoking their right to not express a particular 
opinion, and as a consequence there was no discrimination on the grounds 
of political opinion.

Although this case does not concern an employment dispute, the issue 
regarding discrimination on the grounds of sexual orientation is relevant to 
employment law.

Legal opinion

This Supreme Court ruling is surprising and highly controversial. Many 
believe it will open the floodgates to claims where there is a conflict 
between sexual orientation and religious beliefs. There’s a very fine line 
between objecting to the message and objecting to the person giving it, 
and proving the difference between the two is no easy task.  

For your business, having formal company policies in place for combating 
possible discriminatory claims will help you in the long run. Prevention is 
always better than reaction. And as ever, if in doubt, take legal advice.

‘GAY CAKE’ RULING PROVIDES 
LESSONS FOR EMPLOYMENT LAW  

On 10 October 2018, arguably one of the most highly anticipated court judgments of our time – in the 
so-called the ‘gay cake’ case – was declared by the Supreme Court.

An employer can be held liable for the unlawful actions of one of its 
employees if it takes place during the course of their employment. This 
is known as ‘vicarious liability’.  ‘Employment’ is provided with a very 
wide meaning and can extend to social events that take place off-site 
and outside normal working hours. 

In December 2011, Mr Major, the Managing Director of Northampton 
Recruitment Ltd, organised a Christmas party for staff and their 
partners. After the party he arranged for taxis to take some of his 
staff and himself to a hotel for the night. Most of those staff stayed up 
drinking in the hotel lobby. 

At around 2am the conversation turned to work and someone made 
a criticism about Mr Major’s decision making. Mr Major then gathered 
everyone around him and lectured them on how it was his company 
and he could do what he liked. One of the employees continued to 
challenge him, and in an unprovoked attack Mr Major hit him twice. 
The employee suffered life-changing injuries as a result. 

At first, the judge in the case didn’t find the company vicariously liable, 
but the Court of Appeal did. When establishing vicarious liability, there 
are two key considerations:

 • The nature of the employee’s job 
 • Whether there is sufficient connection between the job and the  
      wrongful conduct to render vicarious liability appropriate. 

Mr Major owned the company and was its most senior employee. He 
had full control over how he conducted both his own role and the 
company. When he began to lecture the staff, although clearly out of 
hours and out of the office, he was conducting himself in his role as 
the Managing Director. Not only that, but the altercation came directly 
after an organised work event attended by most of the staff, and the 
company had paid for taxis and drinks, all of which made the event 
‘sufficiently connected’.

Legal opinion

With Christmas party season upon us, this is a timely reminder of how 
companies can still be held liable for the actions of their employees 
outside the office. It’s important to educate employees, especially 
senior staff, on their responsibilities when conducting themselves at 
social events and identifying what’s considered ‘acceptable’ behaviour.  

CHRISTMAS PARTY BUST-UP: 
BOSS TO BLAME   
The case of ‘Bellman v Northampton Recruitment Ltd’

Katherine Maxwell
Partner and head of employment
023 8071 8094 
katherine.maxwell@mooreblatch.com

SHARP RISE IN EMPLOYMENT 
TRIBUNAL CLAIMS 
There’s been a dramatic rise in Employment Tribunal claims since fees for bringing an employment 
claim were abolished in July 2017.

Single employment claims – such as unfair dismissal and unlawful 
deduction of wages – were up by 165% for the period of April – June 
2018 compared to the same period in 2017.  

And 42,700 multiple claims were also lodged over the same period, 
a rise of no less than 344% on 2017, although high-profile cases such 
as the supermarket equal-pay claims are more likely to explain this 
increase rather than the abolition of fees.  
 
ACAS acknowledge that it has been receiving around 700 extra 
complaints a week since the fees were dropped. 

Faced with the huge rise in cases in the employment tribunal system, 
the Ministry of Justice is recruiting 54 new employment judges which 
will help to clear the back log.

Legal opinion

In our region we are experiencing lengthening delays and waiting 
times by the employment tribunals (ETs) as they battle with the 
ever-growing backlog of claims. This is made worse by cuts to their 
financial budgets and an overall lack of resources. Advice from 
one of our local ETs was for parties to comply efficiently with the 
tribunal’s directions to avoid follow up directions for clarification 
and unnecessary delays.  Furthermore, avoid including the ET in 
inter-party correspondence, such as settlement discussions, unless 
absolutely necessary.

Naomi Greenwood
Partner
020 3274 1006 
naomi.greenwood@mooreblatch.com



MORRISONS LOSES AT HIGH COURT

The case, the first data-leak class action in the UK, follows the events 
of 2014 when Andrew Skelton, then a senior internal auditor, sent the 
personal details – including names, addresses, salary and bank details – 
of almost 100,000 Morrisons employees to newspapers. 

Skelton was jailed for eight years in 2015 for the crimes of fraud, 
securing unauthorised access to computer material and disclosing 
personal data. More than 5,000 employees claimed compensation 
for the distress caused, arguing that they’d been exposed to possible 
identity theft and financial loss, and that Morrisons was responsible for 
breaches of privacy, confidence and data protection laws.

The High Court rejected Morrisons’ argument that it couldn’t be held 
liable for the criminal misuse of its data, ruling that the supermarket 
was “vicariously liable for the torts [harm done] committed by Mr 
Skelton against the claimants”. 

Morrisons insists it worked to get the data removed quickly, to provide 
protection for the affected staff, and to reassure them they wouldn’t 
be financially disadvantaged. The supermarket also says it’s not aware 
of anyone having suffered “direct financial loss” as a result of Skelton’s 
crimes. The company says it will appeal to the Supreme Court.

Legal opinion

This is a wake-up call for businesses to the reality of data-handling 
in today’s society, even if this case started before the introduction 
of GDPR. Our advice is to ensure your business has a data-handling 
policy in place, that it is correctly adhered to and that it includes 
full staff training, regular refreshers, and frequent checks to see if 
any changes need making to the policy. Data-handling policies can 
never be watertight - a rogue employee who sets out to damage an 
employer can’t always be prevented by a policy, but at least it will help 
show that the company did everything it could to keep employee data 
safe.

Many businesses will find this High Court decision severe, even unfair. 
We’re now keen to see the Supreme Court’s take on things.

The supermarket Morrisons has failed in its challenge to the High Court that it be held liable for a 
security breach that saw the personal information of thousands of its staff posted online.

Stephanie Bowen
Solicitor
023 8071 8185
stephanie.bowen@mooreblatch.com



The case began when Irish bakery Ashers refused to bake a cake 
for Mr Lee, a customer, because the cake he wanted had the words 
“support gay marriage” on it, which was against the bakery owner’s 
Christian beliefs. Mr Lee then brought a claim against the Ashers 
owners and the bakery itself for direct and indirect discrimination on 
the grounds of sexual orientation. 

The case worked its way up through the courts until it was heard 
on appeal at the Supreme Court. The judges unanimously held that 
the bakery did not refuse to carry out the order because of Mr 
Lee’s actual or perceived sexual orientation, but that the objection 
was to the message on the cake, not any personal characteristics of 
the customer, or anyone with whom he was associated. The Court 
therefore judged the bakery would have acted in the same way had 
Mr Lee been heterosexual.  

In their decision, the judges gave weight to the European Convention 
of Human Rights – specifically Article 9 (freedom of religious beliefs) 
and Article 10 (freedom of expression) – by saying the bakery owners 
were exercising their right to freedom of expression.

Lady Hale, in her judgment, said the bakers did not refuse to fulfil 
the customer’s order because of his sexual orientation but because it 
would have meant supplying “a cake iced with a message with which 
they profoundly disagreed”.

It was determined that, while the bakery couldn’t refuse to supply 
Mr Lee with a cake because of his beliefs or sexual orientation, they 

equally didn’t have to provide him with one bearing a message with 
which they profoundly disagreed. 
They were therefore invoking their right to not express a particular 
opinion, and as a consequence there was no discrimination on the 
grounds of political opinion.

Although this case does not concern an employment dispute, the 
issue regarding discrimination on the grounds of sexual orientation is 
relevant to employment law.

Legal opinion

This Supreme Court ruling is surprising and highly controversial. Many 
believe it will open the floodgates to claims where there is a conflict 
between sexual orientation and religious beliefs. There’s a very fine 
line between objecting to the message and objecting to the person 
giving it, and proving the difference between the two is no easy task.  

For your business, having formal company policies in place for 
combating possible discriminatory claims will help you in the long run. 
Prevention is always better than reaction. And as ever, if in doubt, 
take legal advice.

‘GAY CAKE’ RULING PROVIDES 
LESSONS FOR EMPLOYMENT LAW  
On 10 October 2018, arguably one of the most highly anticipated court judgments of our time – in the 
so-called the ‘gay cake’ case – was declared by the Supreme Court.

Naomi Greenwood
Partner
020 3274 1006
naomi.greenwood@mooreblatch.com
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